
TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in the Texas Adminis-
trative Code (TAC), Title 1, Part 15, Chapter 354, Subchapter A, 
Division 33, amendments to §354.1430, concerning Definitions; 
§354.1432, concerning Telemedicine and Telehealth Benefits 
and Limitations; §354.1434, concerning Home Telemonitoring 
Benefits and Limitations; and new §354.1435, concerning 
Provision of Behavioral Health Services through an Audio-Only 
Platform; and §354.1436, concerning Provision of Non-behav-
ioral Health Services Using an Audio-only Platform; and in 
Subchapter M, Division 1, amendments to §354.2603, concern-
ing Definitions; §354.2607, concerning Assessment and Service 
Authorization; and §354.2609, concerning Recovery/Treatment 
Planning, Recovery/Treatment Plan Review, and Discharge 
Summary; in Division 2, amendments to §354.2655, concern-
ing Mental Health Targeted Case Management Services; and 
§354.2657, concerning Documentation Requirements; and in 
Division 3, amendments to §354.2707, concerning Crisis Inter-
vention Services; §354.2709, concerning Medication Training 
and Support Services; §354.2711, concerning Psychosocial Re-
habilitative Services; and §354.2713, concerning Skills Training 
and Development Services. 
BACKGROUND AND PURPOSE 

House Bill (H.B.) 4, 87th Legislature, Regular Session, 2021, 
amends Chapter 531 of the Texas Government Code by adding 
new section 531.02161 and requires HHSC to develop and im-
plement policies and procedures for the provision of health care 
services delivered via telemedicine and telehealth, including cer-
tain behavioral health services using an audio-only platform, by 
implementing changes in state law as described below. 
The proposal is necessary to comply with Texas Government 
Code, §531.02161 added by House Bill (H.B.) 4, 87th Legisla-
ture, Regular Session, 2021, to ensure Medicaid recipients, child 
health plan program enrollees, and other individuals receiving 
benefits under a public benefits program, regardless of whether 
receiving benefits through a managed care delivery model or 
another delivery model, have the option to receive services via 
telemedicine and telehealth, including certain behavioral health 
services using an audio-only platform. 
The proposal also implements the amendments made in Texas 
Government Code, §531.001 by Senate Bill (S.B.) 1107, 85th 

Legislature, Regular Session, 2017; the changes made in Texas 
Government Code, §531.001 and §531.0217(d) by S.B. 670, 
86th Legislature, Regular Session, 2019; and implements Texas 
Government Code, §531.02164 (c-1) added by H.B. 1063, 86th 
Legislature, Regular Session, 2019. 
The proposed amendment to §354.1430, concerning Definitions, 
adds a definition for "platform" and amends the definitions for 
"telehealth service" and "telemedicine medical service" to refer-
ence the meanings of these terms as defined in the Texas Oc-
cupations Code §111.001. 
The proposed amendment to §354.1434 Home Telemonitoring 
Benefits and Limitations provides that home telemonitoring 
services are made available to Texas Medicaid pediatric clients 
who are diagnosed with end-stage solid organ disease, have 
received an organ transplant, or require mechanical ventilation. 
HHSC has already implemented this provision in its Texas 
Medicaid policies but will codify this provision in rule to align 
with current medical policy and state law. 
Additionally, S.B. 922, 85th Legislature, Regular Session, 2017, 
amended Texas Government Code Chapter 531, by adding 
§531.02171. Section 531.02171(a) provides a definition for 
"health professional" as an individual who is licensed, regis-
tered, certified, or otherwise authorized in Texas to practice as 
a social worker, occupational therapist, or speech-language 
pathologist; a licensed professional counselor; a licensed mar-
riage and family therapist; or a licensed specialist in school 
psychology. Section 531.02171(b) requires HHSC to ensure 
that Medicaid reimbursement is provided to a school district or 
open-enrollment charter school for telehealth services provided 
through the school district or open-enrollment charter school by 
a health professional, even if the health professional is not the 
patient's primary care provider, if the school district or charter 
school is an authorized health care provider under Medicaid 
and the parent or legal guardian of the patient provides consent 
before the service is provided. 
SECTION-BY-SECTION SUMMARY 

Subchapter A, Division 33, Advanced Telecommunications Ser-
vices 

The proposed amendment to §354.1430 adds definitions for 
"audio-only," "behavioral health services," "declaration of state 
of disaster," "in-person," "non-behavioral health services," and 
"platform." The proposed amendment revises the definitions for 
"telehealth service" and "telemedicine medical service." The 
proposed amendment deletes the definitions for "distant site," 
"established health site," "established medical site," "in-person 
evaluation," "patient site," "patient site presenter," "readily avail-
able," "state mental health facility," and "state supported living 
center." 
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The proposed amendment to §354.1432 prohibits a client from 
being required to receive a telemedicine medical service or tele-
health service, rather than an in-person service, except in the 
event of an active declaration of state of disaster and estab-
lishes criteria for determining if a healthcare service may be de-
livered as a telemedicine or telehealth service, including via an 
audio-only platform. The proposed amendment also establishes 
the requirements for providers to be reimbursed for telemedicine 
medical services, telemedicine medical services provided in a 
primary or secondary school-based setting, and telehealth ser-
vices. 
The proposed amendment to §354.1434 adds the medical condi-
tions that qualify a client 20 years of age and younger to receive 
home telemonitoring services. 
Proposed new §354.1435 addresses the provision of behavioral 
health services using an audio-only platform. The proposed rule 
also requires the provider to obtain informed consent before pro-
viding a behavioral health service through an audio-only plat-
form. 
Proposed new §354.1436 addresses the provision of non-be-
havioral health services using an audio-only platform. 
Subchapter M, Division 1, General Provisions 

The proposed amendment to §354.2603 adds definitions for 
"audio-only," "platform," "telehealth service," and "telemedicine 
medical service." The proposed amendment deletes the defini-
tion for "in-vivo." 
The proposed amendment to §354.2607 allows the assessment 
and service authorization for mental health targeted case man-
agement and mental health rehabilitation services to be per-
formed as a telemedicine medical service or a telehealth service, 
including via an audio-only platform. 
The proposed amendment to §354.2609 allows recovery, treat-
ment planning, treatment plan review, and discharge summaries 
to be performed as a telemedicine medical service or a telehealth 
service including via an audio-only platform. 
Subchapter M, Division 2, Mental Health Targeted Case Man-
agement 
The proposed amendment to §354.2655 allows mental health 
targeted case management to be delivered as a telemedicine 
medical service or a telehealth service, including via an audio-
only platform. 
The proposed amendment to §354.2657 requires the documen-
tation of assessments to include the mode of delivery and re-
quires the documentation for mental health targeted case man-
agement services to include the mode of delivery used to provide 
the service and if provided in person, the location where the ser-
vice was provided. 
Subchapter M, Division 3, Mental Health Rehabilitation 

The proposed amendment to §354.2707 allows crisis interven-
tion services for mental health targeted case management and 
mental health rehabilitation to be performed as a telemedicine 
medical service or a telehealth service, including via an audio-
only platform. 
The proposed amendment to §354.2709 allows medication train-
ing and support services for mental health targeted case man-
agement and mental health rehabilitation to be performed as a 
telemedicine medical service or a telehealth service, including 
via an audio-only platform. 

The proposed amendment to §354.2711 allows psychosocial 
rehabilitative services for mental health targeted case man-
agement and mental health rehabilitation to be performed as a 
telemedicine medical service or a telehealth service, including 
via an audio-only platform. 
The proposed amendment to §354.2713 allows skills training 
and development services for mental health targeted case man-
agement and mental health rehabilitation to be performed as a 
telemedicine medical service or a telehealth service, including 
via an audio-only platform. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in ef-
fect, there may be an estimated additional cost to state and lo-
cal government as a result of enforcing and administering the 
rules as proposed to cover costs to deliver a telemedicine med-
ical service or a telehealth service via an audio-only platform. 
An influx of available services delivered as a telemedicine med-
ical service or a telehealth service may also increase costs to 
state government. These costs could be offset by savings in im-
proved health outcomes, avoided healthcare emergencies, and 
efficiencies achieved using telecommunications. Any impact to 
payments will be realized in the future rating periods as more ex-
perienced data is reported. The total cost to state government 
cannot be estimated because HHSC lacks data on the costs and 
savings to be experienced. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create a government program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) HHSC has insufficient information to determine the proposed 
rules effect on the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there could be an adverse 
economic effect on small businesses or micro-businesses, or ru-
ral communities. 
There could be a cost to comply. HHSC lacks data to deter-
mine the number of small businesses, microbusinesses, and ru-
ral communities that may adversely be affected by the adoption 
and implementation of these rules. HHSC is adopting these rules 
in response to prescriptive legislation and has no regulatory flex-
ibility about the adoption. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

47 TexReg 6922 October 21, 2022 Texas Register 



Texas Government Code §2001.0045 does apply to these rules 
because the rules are necessary to implement legislation that 
does not specifically state that §2001.0045 applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
that for each year of the first five years the rules are in effect, 
Medicaid recipients will have the option to receive some health-
care services as a telemedicine service or telehealth service, in-
cluding certain behavioral health services through audio-only, in 
lieu of in-person visits when it is clinically effective and cost-ef-
fective to do so. Receiving certain services via audio-only is ex-
pected to be more convenient as well as preferred for many Med-
icaid recipients. 
Trey Wood has also determined that for the first five years the 
rules are in effect, persons who are required to comply with 
the proposed rules may incur economic costs because the pro-
posed rules could have an adverse economic effect on Medicaid 
providers, small businesses, micro-businesses, or rural commu-
nities because providers could incur some cost to comply with 
the proposed rules. These costs could be offset by savings in im-
proved health outcomes, avoided healthcare emergencies, and 
efficiencies attained from the use of telecommunications. The to-
tal costs cannot be estimated because HHSC lacks data needed 
to estimate the costs and savings to be experienced. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R075" in the subject 
line. 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 33. ADVANCED TELECOMMUNI-
CATIONS SERVICES 
1 TAC §§354.1430, 354.1432, 354.1434 - 354.1436 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agencies, 
Texas Government Code §531.033, which provides the Exec-

utive Commissioner of HHSC with broad rulemaking authority; 
Texas Human Resources Code §32.021, which provides HHSC 
with the authority to administer the federal medical assistance 
program in Texas and to adopt rules and standards for program 
administration. 
The amendments and new sections affect Texas Government 
Code §§531.001, 531.02161, 531.0217, 531.02164(c-1), and 
531.02171. 
§354.1430. Definitions. 

The following words and terms, when used in this division, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Audio-only--An interactive, two-way audio communi-
cation that uses only sound and meets the privacy requirements of the 
Health Insurance Portability and Accountability Act. Audio-only in-
cludes the use of telephonic communication. 

(2) Behavioral health services--This term includes mental 
health and substance use disorder services. 

(3) Declaration of state of disaster--An executive order or 
proclamation by the governor declaring a state of disaster in accordance 
with Texas Government Code §418.014. 

(4) In-Person--Within the physical presence of another 
person. In-person does not include interacting with a client via a 
telemedicine medical service or a telehealth service. 

(5) Non-behavioral health service--Any health service that 
is not a behavioral health service. 

(6) Platform--This term has the meaning assigned by Texas 
Government Code §531.001(4-d). 

[(1) Distant site--The place where a physician or health 
professional is physically located when providing telemedicine medi-
cal services or telehealth services.] 

[(2) Established health site--A location where a patient will 
present to seek a health service where there is a patient site presenter 
and sufficient technology and medical equipment to allow for an ade-
quate physical evaluation or assessment, as appropriate for the patient's 
presenting complaint. It requires a defined health provider-patient re-
lationship. A patient's private home is not an established health site.] 

[(3) Established medical site--Has the meaning defined in 
the rules of the Texas Medical Board at 22 TAC §174.2 (relating to 
Definitions).] 

[(4) In-person evaluation--Has the meaning defined in the 
rules of the Texas Medical Board at 22 TAC §174.2.] 

[(5) Patient site--The place where a patient is physically 
located.] 

[(6) Patient site presenter--An individual at the patient site 
who:] 

[(A) introduces the patient to the distant site provider 
for examination, and to whom the distant site provider may delegate 
tasks and activities; and] 

[(B) is at least one of the following:] 

[(i) licensed or certified in Texas to perform health 
care services and must present and/or be delegated tasks and activities 
only within the scope of the individual's licensure or certification; or] 

[(ii) a qualified mental health professional-commu-
nity services (QMHP-CS) as defined in 25 TAC §412.303 (relating to 
Definitions).] 
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[(7) Readily available--Means the patient site presenter is:] 

[(A) in the same room as the patient; or] 

[(B) at the discretion of the licensed or certified profes-
sional providing the service, not in the same room as the patient but 
within the proximity determined by the licensed or certified profes-
sional.] 

[(8) State mental health facility--A hospital with an inpa-
tient component funded or operated by the Department of State Health 
Services.] 

[(9) State supported living center--A state-supported and 
structured residential facility operated by the Department of Aging and 
Disability Services to provide to individuals with intellectual and de-
velopmental disabilities a variety of services, including medical treat-
ment, specialized therapy, and training in the acquisition of personal, 
social, and vocational skills, as defined at Health and Safety Code 
§531.002(17).] 

(7) [(10)] Telehealth service--This term has the meaning 
assigned by Texas Occupations Code §111.001. [A health service, 
other than a telemedicine medical service, delivered by a licensed or 
certified health professional acting within the scope of the health pro-
fessional's license or certification who does not perform a telemedicine 
medical service and that requires the use of advanced telecommunica-
tions technology, other than telephone or facsimile technology, includ-
ing:] 

[(A) compressed digital interactive video, audio, or 
data transmission;] 

[(B) clinical data transmission using computer imaging 
by way of still-image capture and store and forward; and] 

[(C) other technology that facilitates access to health 
care services or medical specialty expertise.] 

(8) [(11)] Telemedicine medical service--This term has 
the meaning assigned by Texas Occupations Code §111.001. [A 
health care service, initiated by a physician who is licensed to practice 
medicine in Texas under Title 3, Subtitle B of the Occupations Code 
or provided by a health professional acting under physician delegation 
and supervision, that is provided for purposes of patient assessment 
by a health professional, diagnosis or consultation by a physician, or 
treatment, or for the transfer of medical data, and that requires the use 
of advanced telecommunications technology, other than telephone or 
facsimile technology, including:] 

[(A) compressed digital interactive video, audio, or 
data transmission;] 

[(B) clinical data transmission using computer imaging 
by way of still-image capture and store and forward; and] 

[(C) other technology that facilitates access to health 
care services or medical specialty expertise.] 

§354.1432. Telemedicine and Telehealth Benefits and Limitations. 

Telemedicine medical services and telehealth services are authorized 
service delivery methods for [a benefit under the] Texas Medic-
aid covered services [program] as provided in this section. All 
telemedicine medical services and telehealth services [and] are subject 
to the specifications, conditions, limitations, and requirements estab-
lished by the Texas Health and Human Services Commission (HHSC) 
or its designee [(HHSC)]. 

(1) A client must not be required to receive a covered ser-
vice as a telemedicine medical service or telehealth service except in 

the event of an active declaration of state of disaster and at the direction 
of HHSC. 

(2) In the event of a declaration of state of disaster, HHSC 
may issue direction to providers regarding the use of telemedicine med-
ical services and telehealth services, including the use of an audio-only 
platform, to provide covered services to clients who reside in the area 
subject to the declaration of state of disaster. 

(3) HHSC considers the following criteria when determin-
ing whether a covered service may be delivered as telemedicine medi-
cal service or telehealth service, including via an audio-only platform: 

(A) clinical effectiveness; 

(B) cost effectiveness; 

(C) health and safety; 

(D) patient choice and access to care; and 

(E) other criteria specific to the service. 

(4) [(1)] Conditions for reimbursement applicable to 
telemedicine medical services. 

(A) The provider must be enrolled in Texas Medicaid. 

(B) The covered services must be provided in compli-
ance with Texas Occupations Code Chapter 111 and Title 22 Texas Ad-
ministrative Code Chapter 174 (relating to Telemedicine). 

(C) A telemedicine medical service must be designated 
for reimbursement by HHSC. Telemedicine medical services desig-
nated for reimbursement are those that are clinically effective and cost-
effective, as determined by HHSC and in accordance with paragraph 
(3) of this section. Covered services that HHSC has determined are 
clinically effective and cost-effective when provided as a telemedicine 
medical service can be found in the Texas Medicaid Provider Proce-
dures Manual (TMPPM). 

[(A) The telemedicine medical services must be desig-
nated for reimbursement by HHSC. Telemedicine medical services des-
ignated for reimbursement include:] 

[(i) consultations;] 

[(ii) office or other outpatient visits;] 

[(iii) psychiatric diagnostic interviews;] 

[(iv) pharmacologic management;] 

[(v) psychotherapy; and] 

[(vi) data transmission.] 

[(B) The services must be provided in compliance with 
22 TAC Chapter 174 (relating to Telemedicine).] 

[(C) The patient site must be:] 

[(i) an established medical site;] 

[(ii) a state mental health facility; or] 

[(iii) a state supported living center.] 

(5) Conditions for telemedicine medical services provided 
in a primary or secondary school-based setting. 

(A) [(D)] For a child receiving telemedicine medical 
services in a primary or secondary school-based setting, advance par-
ent or legal guardian consent for a telemedicine medical service must 
be obtained. 
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(B) [(E)] The patient's primary care physician or 
provider must be notified of a telemedicine medical service, unless the 
patient does not have a primary care physician or provider. 

(i) The patient receiving the telemedicine medical 
service, or the patient's parent or legal guardian, must consent to the 
notification. 

(ii) For a telemedicine medical service provided to 
a child in a primary or secondary school-based setting, the notification 
must include a summary of the service, including: 

(I) exam findings; 

(II) prescribed or administered medications; and 

(III) patient instructions. 

(C) [(F)] If a child receiving a telemedicine medical ser-
vice in a primary or secondary school-based setting does not have a 
primary care physician or provider, the child's parent or legal guardian 
must be offered: 

(i) the information in subparagraph (B)(ii) [(E)(ii)] 
of this paragraph; and 

(ii) a list of primary care physicians or providers 
from which to select the child's primary care physician or provider. 

(D) [(G)] Telemedicine medical services provided in a 
school-based setting by a physician, even if the physician is not the 
patient's primary care physician or provider, are reimbursed if: 

(i) the physician is enrolled as a Medicaid provider; 

(ii) the patient is a child who receives the service in 
a primary or secondary school-based setting; and 

(iii) the parent or legal guardian of the patient pro-
vides consent before the service is provided.[; and ] 

[(iv) a health professional as defined by Texas Gov-
ernment Code §531.0217(a)(1) is present with the patient during the 
treatment.] 

(6) [(2)] Conditions for reimbursement applicable to tele-
health services. 

(A) The provider must be enrolled in Texas Medicaid. 

(B) The covered services must be provided in compli-
ance with Texas Occupations Code Chapter 111 and standards estab-
lished by the respective licensing or certifying board of the professional 
providing the telehealth service. 

(C) Telehealth services must be designated for reim-
bursement by HHSC. Telehealth services designated for reimburse-
ment are those that are clinically effective and cost-effective, as deter-
mined by HHSC and in accordance with paragraph (3) of this section. 
Covered services that HHSC has determined are clinically effective and 
cost-effective when provided as a telehealth service can be found in the 
TMPPM. 

[(A) The telehealth services must be designated for re-
imbursement by HHSC. Designated telehealth services will be listed in 
the Texas Medicaid Provider Procedures Manual.] 

[(B) The services must be provided in compliance with 
standards established by the respective licensing or certifying board of 
the professional providing the services.] 

[(C) The patient site must be:] 

[(i) an established health site;] 

[(ii) a state mental health facility; or] 

[(iii) a state supported living center.] 

[(D) The patient site presenter must be readily available 
for telehealth services. However, if the telehealth services relate only 
to mental health, a patient site presenter does not have to be readily 
available except when the patient may be a danger to himself or to 
others.] 

[(E) Before receiving a telehealth service, the patient 
must receive an initial evaluation for the same diagnosis or condition 
by a physician or other qualified healthcare professional licensed in 
Texas.] 

[(i) A required initial evaluation must be performed 
in-person or as a telemedicine visit that conforms to 22 TAC Chapter 
174 (relating to Telemedicine).] 

[(ii) If the patient is receiving the telehealth services 
to treat a mental health diagnosis or condition, the patient is not re-
quired to receive an initial evaluation.] 

[(F) A patient receiving telehealth services must be 
evaluated at least annually by a physician or other healthcare profes-
sional licensed in Texas and qualified to determine if the patient has a 
continued need for services.] 

[(i) The evaluation must be performed in-person or 
as a telemedicine visit that conforms to 22 TAC Chapter 174.] 

[(ii) This evaluation requirement does not apply to a 
patient receiving telehealth services for the treatment of a mental health 
diagnosis or condition from a qualified behavioral health provider li-
censed in Texas.] 

[(G) Both the distant site provider and the patient site 
presenter must maintain the records created at each site unless the dis-
tant site provider maintains the records in an electronic health record 
format.] 

[(H) Written telehealth policies and procedures must 
be maintained and evaluated at least annually by both the distant site 
provider and the patient site presenter and must address:] 

[(i) patient privacy to assure confidentiality and in-
tegrity of patient telehealth services;] 

[(ii) archival and retrieval of patient service records; 
and] 

[(iii) quality oversight mechanisms.] 

(7) [(3)] Conditions for reimbursement applicable to both 
telemedicine medical services and telehealth services. 

(A) Preventive health visits under Texas Health Steps 
(THSteps), also known as Early and Periodic Screening, Diagno-
sis and Treatment program, are not reimbursed if performed using 
telemedicine medical services or telehealth services. Health care or 
treatment provided using telemedicine medical services or telehealth 
services after a THSteps preventive health visit for conditions identi-
fied during a THSteps preventive health visit may be reimbursed. 

(B) Documentation in the patient's medical record for a 
telemedicine medical service or a telehealth service must be the same 
as for a comparable in-person evaluation. 

(C) Providers of telemedicine medical services and 
telehealth services must maintain confidentiality of protected health 
information (PHI) as required by Title 42 Code of Federal Regulations 
(CFR) [CFR] Part 2, 45 CFR Parts 160 and 164, Texas Occupations 
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Code Chapters [chapters] 111 and 159 [of the Occupations Code], and 
other applicable federal and state law. 

(D) Providers of telemedicine medical services and 
telehealth services must comply with the requirements for authorized 
disclosure of PHI relating to patients in state mental health facilities 
and residents in state supported living centers, which are included in, 
but not limited to, 42 CFR Part 2, 45 CFR Parts 160 and 164, Texas 
Health and Safety Code §611.004, and other applicable federal and 
state law. 

(E) Telemedicine medical services and telehealth ser-
vices are reimbursed in accordance with Chapter 355 of this title (re-
lating to Reimbursement Rates). 

§354.1434. Home Telemonitoring Benefits and Limitations. 
(a) Home telemonitoring services are a benefit of the Texas 

Medicaid Program as provided in this section and are subject to the 
specifications, conditions, limitations, and requirements established by 
the Texas Health and Human Services Commission (HHSC) or its de-
signee [(HHSC)]. 

(b) Home telemonitoring services require scheduled remote 
monitoring of data related to a patient's health and transmission of the 
data to a licensed home health agency or a hospital, as those terms are 
defined by Texas Government Code §531.02164(a). 

(c) Home telemonitoring service providers must: 

(1) comply with all applicable federal, state, and local laws 
and regulations; 

(2) be enrolled and approved for participation in the Texas 
Medicaid Program as home telemonitoring service providers; 

(3) bill for services covered under the Texas Medicaid Pro-
gram in the manner and format prescribed by HHSC; 

(4) share clinical information gathered while providing 
home telemonitoring services with the patient's physician; and 

(5) not duplicate disease management program services 
provided under Human Resources Code §32.057 and further described 
in Division 32 of this subchapter (relating to Texas Medicaid Wellness 
Program). 

(d) Home telemonitoring services are available only to Texas 
Medicaid clients who: 

(1) are diagnosed with diabetes, hypertension, or any other 
conditions allowed by Texas Government Code §531.02164 and deter-
mined by HHSC to be cost effective and feasible; and 

(2) exhibit two or more of the following risk factors: 

(A) two or more hospitalizations in the prior 12-month 
period; 

(B) frequent or recurrent emergency room admissions; 

(C) a documented history of poor adherence to ordered 
medication regimens; 

(D) a documented history of falls in the prior six-month 
period; 

(E) limited or absent informal support systems; 

(F) living alone or being home alone for extended peri-
ods of time; and 

(G) a documented history of care access challenges. 

(e) Home telemonitoring services are reimbursed in accor-
dance with Chapter 355 of this title (relating to Reimbursement Rates). 

(f) Home telemonitoring services are available to Texas Med-
icaid clients who are 20 years of age and younger, with one or more of 
the following conditions: 

(1) end-stage solid organ disease; 

(2) organ transplant recipient; or 

(3) requiring mechanical ventilation. 

§354.1435. Provision of Behavioral Health Services through an Au-
dio-Only Platform. 

The Texas Health and Human Services Commission (HHSC) recog-
nizes that mental health services are expressly excluded from the pro-
visions of Texas Occupations Code Chapter 111 and further, that the 
term "mental health services" is not defined in Texas Occupations Code 
Chapter 111. Additionally, HHSC recognizes the American Psychi-
atric Association's Diagnostic and Statistical Manual of Mental Disor-
ders and the National Institute of Mental Health recognize substance 
use disorder as a mental disorder. Acknowledging the importance of 
access to substance use disorder and pursuant to HHSC's broad rule-
making authority in Texas Government Code §531.0055 and §531.033 
and Texas Human Resources Code §32.021, for the purposes of this 
rule, HHSC considers the provision of mental health services, as that 
term is used in Texas Occupations Code Chapter 111, to be synonymous 
with the provision of behavioral health services. Conditions for reim-
bursement applicable to behavioral health services provided through 
an audio-only platform are described in this section. 

(1) The provider must be enrolled in Texas Medicaid. 

(2) The provider must obtain informed consent from the 
client, client's parent, or the client's legally authorized representative 
prior to rendering a behavioral health service via an audio-only plat-
form; except when doing so is not feasible or could result in death or 
injury to the client. Verbal consent is permissible and must be docu-
mented in the client's medical record. 

(3) The covered services must be provided in compliance 
with the standards established by the respective licensing or certifying 
board of the professional providing the audio-only telemedicine medi-
cal service or audio-only telehealth service. 

(4) Behavioral health services provided via audio-only 
platform must be designated for reimbursement by HHSC. Behavioral 
health services provided via an audio-only platform designated for 
reimbursement are those that are clinically effective and cost-effective, 
as determined by HHSC and in accordance with §354.1432(3) of this 
subchapter (relating to Telemedicine and Telehealth Benefits and Lim-
itations). Behavioral health services that HHSC has determined are 
clinically effective and cost-effective when provided via an audio-only 
platform can be found in the Texas Medicaid Provider Procedures 
Manual (TMPPM). 

§354.1436. Provision of Non-behavioral Health Services Using an 
Audio-only Platform. 

Conditions for reimbursement applicable to non-behavioral health ser-
vices using an audio-only platform: 

(1) Non-behavioral health services provided via an au-
dio-only platform must be designated for reimbursement by The Texas 
Health and Human Services Commission (HHSC). Non-behavioral 
health services provided via an audio-only platform designated for 
reimbursement are those that are clinically effective and cost-effective, 
as determined by HHSC and in accordance with §354.1432(3) of 
this subchapter (relating to Telemedicine and Telehealth Benefits and 
Limitations). Non-behavioral health services that HHSC has deter-
mined are clinically effective and cost-effective when provided via 
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an audio-only platform can be found in the Texas Medicaid Provider 
Procedures Manual (TMPPM). 

(2) The provider must be enrolled in Texas Medicaid. 

(3) The covered services must be provided in compliance 
with Texas Occupations Code Chapter 111 and standards established 
by the respective licensing or certifying board of the professional pro-
viding the audio-only telemedicine medical service or audio-only tele-
health service. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204035 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2934 

♦ ♦ ♦ 

SUBCHAPTER M. MENTAL HEALTH 
TARGETED CASE MANAGEMENT AND 
MENTAL HEALTH REHABILITATION 
DIVISION 1. GENERAL PROVISIONS 
1 TAC §§354.2603, 354.2607, 354.2609 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human 
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in 
Texas and to adopt rules and standards for program administra-
tion. 
The amendments affect Texas Government Code §§531.001, 
531.02161, 531.0217, 531.02164(c-1), and 531.02171. 
§354.2603. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Adult--An individual who is age 21 or older. 

(2) Appeal--A mechanism for an independent review of an 
adverse determination or a request for a review of an action or failure 
to act that may result in a fair hearing. 

(3) Audio-only--Has the meaning assigned by 
§354.1430(1) of this chapter (relating to Definitions). 

(4) [(3)] Behavioral health emergency--A situation involv-
ing an individual who is behaving in a violent or self-destructive man-
ner and in which preventive, de-escalation, or verbal techniques have 
been determined to be ineffective and it is immediately necessary to 
restrain or seclude the individual to prevent: 

(A) imminent probable death or substantial bodily harm 
to the individual because the individual is attempting to commit suicide 
or inflict serious bodily harm; or 

(B) imminent physical harm to others because of acts 
the individual commits. 

(5) [(4)] Case manager--A staff member of the comprehen-
sive provider agency who provides mental health targeted case man-
agement services. 

(6) [(5)] CFP--Certified Family Partner. A person who 
meets the credentialing requirements in §353.1415(d) of this title 
(relating to Staff Member Credentialing). 

(7) [(6)] CFR--Code of Federal Regulations. 

(8) [(7)] Child or youth--An individual who is under age 
21. 

(9) [(8)] Community-based--Mental health targeted case 
management services that are provided at a location other than the 
comprehensive provider agency's office. 

(10) [(9)] Community data--Additional information gath-
ered during the uniform assessment. 

(11) [(10)] CSSP--Community services specialist. A staff 
member of a local mental health authority who has documented full-
time experience in the provision of mental health targeted case manage-
ment and mental health rehabilitative services prior to August 31, 2004. 
See definition in Title 26 Texas Administrative Code (TAC) §301.303 
[25 TAC §412.303] (relating to Definitions). 

(12) [(11)] Comprehensive provider agency--An entity that 
provides or subcontracts for the delivery of the full array of mental 
health targeted case management and mental health rehabilitative ser-
vices set forth in this subchapter, with the exception of §354.2715 of 
this subchapter (relating to Day Programs for Acute Needs). 

(13) [(12)] Crisis plan--A plan developed in advance of a 
crisis and in collaboration with the individual, legally authorized repre-
sentative (LAR) [LAR], caregiver, or family of the individual receiving 
services that identifies circumstances that determine a crisis that would 
jeopardize the individual's ability to remain in the community and the 
actions preferred and necessary to avert removal from the community. 

(14) [(13)] CSU--Crisis stabilization unit. A crisis stabi-
lization unit licensed under Chapter 577 of the Texas Health and Safety 
Code and 26 TAC Chapter 510 [25 TAC Chapter 134] (relating to Pri-
vate Psychiatric Hospitals and Crisis Stabilization Units). 

(15) [(14)] Family Psychotherapy--Therapy that focuses 
on the dynamics of the family unit where the goal is to strengthen the 
family's problem solving and communication skills. 

(16) [(15)] Group Psychotherapy--Therapy that involves 
one or more therapists working with several clients at the same time. 

(17) [(16)] HHSC--The Texas Health and Human Services 
Commission, or its designee. 

(18) [(17)] IMD--Institution for mental diseases. Based on 
42 CFR §435.1009, a hospital, nursing facility, or other institution of 
more than 16 beds that is primarily engaged in providing psychiatric 
diagnosis, treatment, or care of individuals with mental illness, includ-
ing medical attention, nursing care, and related services. 

(19) [(18)] Independent Living--A service within psy-
chosocial rehabilitative services that assists an individual in acquiring 
the most immediate, fundamental functional skills needed to enable 
the individual to reside in the community and avoid more restrictive 

PROPOSED RULES October 21, 2022 47 TexReg 6927 



levels of treatment or reducing behaviors or symptoms that prevent 
successful functioning in the individual's environment of choice. 
Such services include training in symptom management, personal 
hygiene, nutrition, food preparation, exercise, money management, 
and community integration activities. 

(20) [(19)] Individual--A person seeking or receiving men-
tal health targeted case management, mental health rehabilitative ser-
vices, or both under this subchapter. 

(21) [(20)] Individual Psychotherapy--Therapy that fo-
cuses on a single client. 

(22) [(21)] Intensive case management--A level of mental 
health targeted case management that includes a focused effort to coor-
dinate community resources, uses evidence-based wraparound process 
planning to address a child's or youth's unmet needs across life do-
mains, and assists a child or youth in gaining access to necessary care 
and services appropriate to the child's or youth's needs. 

(23) [(22)] Intensive case management plan--A written 
document that is part of the medical record for a child or youth receiv-
ing intensive case management and is developed by a case manager, 
in collaboration with the child or youth and the child's or youth's LAR 
or primary caregiver, that identifies services needed by the child or 
youth and sets forth a plan for how the child or youth may gain access 
to the identified services. 

[(23) In-vivo--The individual's natural environment (e.g., 
the individual's residence, work place, or school).] 

(24) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of an individual with regard to a 
matter described in this subchapter, including a parent, guardian, or 
managing conservator of a minor, or the guardian of an adult. 

(25) Licensed medical personnel--A staff member who is: 

(A) a physician; 

(B) a physician assistant; 

(C) an advanced practice registered nurse; 

(D) a registered nurse; 

(E) a licensed vocational nurse; or 

(F) a pharmacist. 

(26) Life domains--Areas of life, including safety, health, 
emotional, psychological, social, educational, cultural, and legal. 

(27) LPHA--Licensed Practitioner of the Healing Arts. A 
staff member who is: 

(A) a physician; 

(B) a licensed professional counselor; 

(C) a licensed clinical social worker; 

(D) a licensed psychologist; 

(E) an advanced practice registered nurse; 

(F) a physician assistant; or 

(G) [(F)] a licensed marriage and family therapist. 

(28) Medication training and support services--Medication 
training and support services consist of education and guidance about 
medications and their possible side effects. 

(29) Mental health rehabilitative services--Services that 
are individualized, age-appropriate, and provide training and instruc-

tional guidance that restore an individual's functional deficits due to 
serious mental illness or serious emotional disturbance. The services 
are designed to improve or maintain the individual's ability to remain 
in the community as a fully integrated and functioning member of that 
community. 

(30) Mental health targeted case management--Services 
furnished to assist individuals with severe mental illness and func-
tional impairments or serious emotional disorders and functional 
impairments to gain access to needed medical, social, educational, and 
other services. 

(31) On-site--Services that are provided at a location oper-
ated by a comprehensive provider agency. 

(32) Peer provider--Staff with lived experience with a 
mental health condition who meet the credentialing requirements in 
§353.1415(c) of this title. 

(33) Pharmacological management--In-depth management 
of psychopharmacological agents to treat an individual's mental health 
symptoms. 

(34) Platform--Has the meaning assigned by Texas Gov-
ernment Code §531.001(4-d). 

(35) [(34)] Primary caregiver--A person 18 years of age or 
older who has: 

(A) actual care, control, and possession of a child or 
youth; or 

(B) assumed responsibility for providing shelter and 
care for an adult. 

(36) [(35)] Psychiatric diagnostic evaluation--An inte-
grated biopsychosocial assessment, including history, mental status, 
and recommendations. 

(37) [(36)] Psychosocial rehabilitative services--Social, 
behavioral, and cognitive interventions provided by members of an 
adult's therapeutic team that build on strengths and focus on restoring 
the adult's ability to develop and maintain social relationships, occupa-
tional or educational achievements, and other independent living skills 
that are affected by a serious mental illness in adults. Psychosocial 
rehabilitative services may also address the impact of co-occurring 
disorders upon the adult's ability to reduce symptomology and increase 
daily functioning. 

(38) [(37)] QMHP-CS--Qualified Mental Health Pro-
fessional-Community Services. Staff who meet the credentialing 
requirements in §353.1415(a) of this title. 

(39) [(38)] Recovery--A process of change through which 
individuals improve their health and wellness, live a self-directed life, 
and strive to reach their full potential. 

(40) [(39)] Recovery or treatment plan (recovery/treatment 
plan)--A written plan that: 

(A) is developed with the individual, the LAR if re-
quired, other persons whose inclusion is requested by the individual 
or LAR and who agree to participate, and a QMHP-CS or LPHA; 

(B) is completed in conjunction with the uniform as-
sessment; 

(C) amended at any time based on an individual's needs; 

(D) guides the recovery process and fosters resiliency; 

(E) identifies the individual's changing strengths, 
capacities, goals, preferences, needs, and desired outcomes; and 
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(F) identifies services and supports to meet the individ-
ual's goals, preferences, needs and desired outcomes. 

(41) [(40)] Recovery or treatment planning (recov-
ery/treatment planning)--A systematic process for engaging the 
individual, LAR, and the primary caregiver and others to develop 
goals and identify a course of action to respond to the individual's 
clinically assessed needs, including medical, social, educational, and 
other services needed by the individual. 

(42) [(41)] Referral and linkage--Activities that help link 
an individual with medical, social, educational, and other providers that 
are capable of providing needed services. 

(43) [(42)] Routine care services--Mental health services 
provided to an individual who is not in crisis. 

(44) [(43)] Service provider--An entity separate from the 
comprehensive provider agency which may also provide services to an 
individual outside of the services performed under this subchapter. 

(45) [(44)] Staff member--Comprehensive provider 
agency personnel, including a full-time or part-time employee, con-
tractor, or intern, but excluding a volunteer. 

(46) [(45)] Strengths-based--The concept used in service 
delivery that identifies, builds on, and enhances the capabilities, knowl-
edge, skills, and assets of the individual, LAR, or primary caregiver, 
and family, their community, and other team members. The focus is 
on increasing functional strengths and assets rather than on the elimi-
nation of deficits. 

(47) Telehealth service--Has the meaning assigned by 
Texas Occupations Code §111.001(3). 

(48) Telemedicine medical service--Has the meaning as-
signed by Texas Occupations Code §111.001(4). 

(49) [(46)] Therapeutic team--A group of staff members 
who work together in a coordinated manner for the purpose of pro-
viding comprehensive mental health services to an individual. 

(50) [(47)] UA--Uniform assessment. A required assess-
ment that assists in determining the medical necessity of services. For 
adults, the UA includes the Adult Needs and Strengths Assessment 
(ANSA), community data, relevant rating scales, diagnostic informa-
tion, and any other state-required assessment tools and procedures. For 
children or youth, the UA includes the Child and Adolescent Needs and 
Strengths (CANS) assessment, community data, relevant rating scales, 
diagnostic information, and any other state-required assessment tools 
and processes. 

(51) [(48)] Utilization management guidelines--Guidelines 
developed by HHSC that establish the type, amount, and duration of 
mental health targeted case management services and mental health 
rehabilitative services for each individual. 

(52) [(49)] Wraparound Process Planning--A strengths-
based approach used in intensive case management to develop an 
intensive case management plan that addresses the child's or youth's 
unmet needs across life domains. 

§354.2607. Assessment and Service Authorization. 
(a) Assessment [and documentation]. 

(1) A QMHP-CS with appropriate supervision and training 
must perform an [a face to face] assessment of an [the] individual in 
accordance with the requirements of the Texas Medicaid Provider Pro-
cedures Manual (TMPPM), including all updates and revisions, and all 
the handbooks, standards, and guidelines as determined by HHSC or a 
managed care organization (MCO) with which they contract. 

(2) An assessment of an individual may be performed as a 
telemedicine medical service or a telehealth service, including via an 
audio-only platform, in accordance with the requirements and limita-
tions of Subchapter A, Division 33 of this chapter (relating to Advanced 
Telecommunications Services). 

(b) Documentation. The assessment must be documented and 
must include: 

(1) the individual's identifying information; 

(2) completion of the appropriate uniform assessment(s) 
and assessment guideline calculations; 

(3) the individual's present status and relevant history, in-
cluding education, employment, housing, legal, military, developmen-
tal, and current available social and support systems; 

(4) the individual's co-occurring substance use, intellectual 
or developmental disability, or physical health condition, if any; 

(5) the individual's relevant past and current medical and 
psychiatric information, which may include trauma history; 

(6) information from the individual and LAR, if applica-
ble, regarding the individual's strengths, needs, natural supports, com-
munity participation, responsiveness to previous treatment, as well as 
preferences for and objections to specific treatments; 

(7) the need or desire of the individual for family member 
involvement or other identified natural supports in treatment and men-
tal health community services, if the individual is an adult without an 
LAR[,]; 

(8) the identification of the LAR's or family members' need 
for education and support services related to the individual's mental 
illness or emotional disturbance and the plan to facilitate the LAR's or 
family members' receipt of the needed education and support services; 

(9) recommendations and conclusions regarding treatment 
needs; [and] 

(10) the mode of delivery; and 

(11) [(10)] date, signature, and credentials of the staff 
member completing the assessment. 

(c) [(b)] Diagnostics. The diagnosis of a mental illness must 
be: 

(1) rendered by an LPHA, acting within the scope of his li-
cense, who has interviewed the individual [face-to-face (either in per-
son or via telemedicine)]; 

(2) based on diagnostic criteria from the latest edition of the 
American Psychiatric Association's Diagnostic and Statistical Manual 
of Mental Disorders; 

(3) documented in writing, including the date, signature, 
and credentials of the person making the diagnosis; and 

(4) supported by and included in the uniform assessment. 

(d) [(c)] Provision of services. The comprehensive provider 
agency and staff members must provide services in accordance with 
the requirements of the TMPPM, including all updates and revisions, 
and all handbooks, standards, and guidelines as determined by HHSC 
or an MCO with which they contract. [implement procedures to ensure 
that each individual is provided mental health services based on:] 

[(1) the assessment conducted under subsection (a) of this 
section;] 

[(2) medical necessity as determined by an LPHA; and] 

PROPOSED RULES October 21, 2022 47 TexReg 6929 



[(3) when available, physical health care needs as deter-
mined by a physician, physician assistant, or advanced practice regis-
tered nurse.] 

(e) A service described in this subsection may be delivered as 
a telemedicine medical service or a telehealth service, including via an 
audio-only platform, in accordance with the requirements and limita-
tions of Subchapter A, Division 33 of this chapter. The comprehensive 
provider agency and staff members must implement procedures to en-
sure that each individual is provided mental health services based on: 

(1) the assessment conducted under subsection (a) of this 
section; 

(2) medical necessity as determined by an LPHA; and 

(3) when available, physical health care needs as de-
termined by a physician, physician assistant, or advanced practice 
registered nurse. 

(f) [(d)] Prerequisites to provision of services. Except for 
[With the exception of] crisis intervention services provided under 
§354.2707 of this subchapter (relating to Crisis Intervention Services), 
before providing services to an individual under this subchapter a 
comprehensive provider agency must: 

(1) if required by the managed care organization, submit 
authorization requests to the MCO [managed care organization] with 
which the individual is enrolled for the type(s), amount, and duration of 
services to be provided to the individual in accordance with the uniform 
assessment and the utilization management guidelines; and 

(2) in collaboration with the individual and his LAR, if ap-
plicable, develop a recovery/treatment plan for the individual that com-
plies with the requirements of this subchapter. 

§354.2609. Recovery/Treatment Planning, Recovery/Treatment Plan 
Review, and Discharge Summary. 

(a) Timeframe for recovery/treatment plan. 

(1) A comprehensive provider agency must comply with 
the requirements of the Texas Medicaid Provider Procedures Manual 
(TMPPM), including all updates and revisions and all handbooks, stan-
dards, and guidelines as determined by HHSC or a managed care or-
ganization (MCO) with which they contract. 

(2) Recovery, treatment planning, treatment plan review, 
and discharge summaries, as described in this section, may be deliv-
ered as a telemedicine medical service or a telehealth service, includ-
ing via an audio-only platform, in accordance with the requirements 
and limitations of Subchapter A, Division 33 of this chapter (relating 
to Advanced Telecommunications Services). 

(b) A comprehensive provider agency must develop a written 
recovery/treatment plan: 

(1) before the provision of mental health targeted case 
management or mental health rehabilitative services; and 

(2) within 10 business days after the date the individual is 
eligible and has been authorized for routine care services. 

(c) [(b)] Credentials for completing recovery/treatment plan. 
A staff member credentialed as a QMHP-CS, at a minimum, is respon-
sible for completing and signing the plan. 

(d) [(c)] Content of recovery/treatment plan (plan). 

(1) The plan must reflect input from the individual and each 
of the disciplines of treatment to be provided to the individual based on 
the assessment. The plan must include: 

(A) a description of the individual's presenting prob-
lem(s); 

(B) a description of the individual's strengths; 

(C) a description of the individual's needs arising from 
the mental illness or serious emotional disturbance; 

(D) a description of the individual's co-occurring sub-
stance use disorder, intellectual or developmental disability, or physi-
cal health condition(s), if any; 

(E) a description of the recovery goals and objectives 
based on the assessment, and expected outcomes of the treatment in 
accordance with paragraph (2) of this subsection; 

(F) the expected date by which the recovery/treatment 
goals will be achieved; and 

(G) a list of the type(s) of intervention(s) within each 
form of treatment that will be provided to the individual (e.g., psy-
chosocial rehabilitation, medication services, supported employment), 
and for each type of service listed: 

(i) a description of the strategies to be implemented 
by staff members in providing the service and achieving goals; 

(ii) the frequency, number of units (e.g., 10 counsel-
ing sessions, two skills training sessions), and duration of each service 
to be provided (e.g., .5 hour, 1.5 hours); and 

(iii) the credentials of the staff member responsible 
for providing the service. 

(2) The goals and objectives with expected outcomes re-
quired by paragraph (1)(E) of this subsection must: 

(A) specifically address the individual's unique needs, 
preferences, experiences, and cultural background; 

(B) specifically address the individual's co-occurring 
substance use or physical health disorder, if any; 

(C) be expressed in terms of overt, observable actions 
of the individual; 

(D) be objective and measurable using quantifiable cri-
teria; and 

(E) reflect the individual's self-direction, autonomy, 
and desired outcomes. 

(3) The plan must be developed in consultation with the 
individual, and LAR if applicable. 

(4) The individual, and LAR if applicable, must be pro-
vided, in an understandable format as appropriate, to meet the needs 
of every [each] individual, a copy of the plan and each subsequent re-
viewed and revised plan. 

(e) [(d)] Review of recovery/treatment plan. 

(1) A comprehensive provider agency must: 

(A) review an individual's continued eligibility for ser-
vices as specified in §354.2703 of this subchapter (relating to Contin-
ued Eligibility); and 

(B) review an individual's plan prior to requesting an 
authorization for the continuation of services, including: 

(i) reviewing the individual's plan in its entirety, 
considering input from the individual, the individual's LAR, as appli-
cable, and each member of the therapeutic team; 
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(ii) determining if the plan [is] adequately addresses 
[addressing] the needs of the individual; 

(iii) documenting progress on all goals and objec-
tives; and 

(iv) documenting any recommendation for continu-
ing services, any change from current services, and any discontinuation 
of services. 

(2) In addition to the required review under paragraph 
(1)(B) of this subsection, a comprehensive provider agency must 
review an individual's recovery/treatment plan: 

(A) if clinically indicated; and 

(B) at the request of the individual, [or] the LAR, or the 
primary caregiver of a child or youth. 

(3) Any time an individual's recovery/treatment plan is re-
viewed, the comprehensive provider agency must: 

(A) meet with the individual [face-to-face] to solicit 
and consider input from the individual regarding a self-assessment of 
progress toward the recovery goals; 

(B) solicit and consider the input from each member of 
the therapeutic team in assessing the individual's progress toward the 
recovery goals and objectives with expected outcomes; 

(C) solicit and consider input from the LAR or primary 
caregiver, as applicable, regarding the level of satisfaction with the ser-
vices provided; and 

(D) document all the input described in subparagraphs 
(A) - (C) of this paragraph. 

(f) [(e)] Revisions to the recovery/treatment plan. If, after any 
review of the recovery/treatment plan, the individual or comprehensive 
provider agency determines that the plan does not adequately address 
the needs of the individual, the comprehensive provider agency, with 
input from the individual, must appropriately revise the content of the 
plan. 

(g) [(f)] Discharge Summary. Not later than 21 calendar days 
after an individual's discharge from services, whether planned or un-
planned, a comprehensive provider agency must document in the indi-
vidual's medical record: 

(1) a summary, based on input from each member of the 
therapeutic team, of all the services provided, the individual's response 
to treatment, and any other relevant information; 

(2) recommendations made to the individual, LAR, or pri-
mary caregiver for follow up services, if any; and 

(3) the individual's most current diagnosis, based on diag-
nostic criteria from the latest edition of the American Psychiatric As-
sociation's Diagnostic and Statistical Manual of Mental Disorders. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204036 

Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2934 

♦ ♦ ♦ 

DIVISION 2. MENTAL HEALTH TARGETED 
CASE MANAGEMENT 
1 TAC §354.2655, §354.2657 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human 
Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in 
Texas and to adopt rules and standards for program administra-
tion. 
The amendments affect Texas Government Code §§531.001, 
531.02161, 531.0217, 531.02164(c-1), and 531.02171. 
§354.2655. Mental Health Targeted Case Management Services. 

(a) Mental health targeted case management services are pro-
vided to eligible individuals to assist them in gaining access to needed 
medical, social/behavioral, educational, and other services and sup-
ports that are appropriate to the individual's needs. 

(b) Mental health targeted case management includes: 

(1) development and periodic revision of a specific recov-
ery/treatment plan, per §354.2609 of this subchapter (relating to Recov-
ery/Treatment Planning, Recovery/Treatment Plan Review, and Dis-
charge Summary); 

(2) making referrals and performing other related activities 
to help an individual obtain needed services and supports, including 
activities that help link an individual with: 

(A) medical, social/behavioral, and educational 
providers; and 

(B) other providers that provide needed services to ad-
dress identified needs and achieve goals in the recovery/treatment plan; 

(3) monitoring and follow up activities of service effective-
ness, with the individual, family members, providers, or other entities 
or individuals, that occur regularly or at least annually to ensure the 
recovery/treatment plan is implemented and adequately addresses the 
individual's needs; and 

(4) coordination with, and not duplication of, activities 
provided as part of institutional services and discharge planning 
activities that take place at inpatient facilities. 

(c) Mental health targeted case management services must be 
provided, at minimum, by an individual credentialed as a QMHP-CS 
and in accordance with the requirements of the Texas Medicaid 
Provider Procedures Manual (TMPPM), including all updates and 
revisions and all handbooks, standards, and guidelines as determined 
by HHSC or a managed care organization (MCO) with which they 
contract. 
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(d) Mental health targeted case management, as described in 
this section, may be delivered as a telemedicine medical service or a 
telehealth service, including via an audio-only platform, in accordance 
with the requirements and limitations of Subchapter A, Division 33 of 
this chapter (relating to Advanced Telecommunications Services.) 

(e) [(d)] A mental health targeted case manager must be as-
signed to an individual within two business days after receiving notifi-
cation that the individual has been authorized to receive mental health 
targeted case management services. 

(f) [(e)] The assigned mental health targeted case manager 
must: 

(1) meet [face-to-face] with the individual and the individ-
ual's LAR or primary caregiver within seven [7] calendar days after the 
case manager is assigned; 

(2) assist the individual in identifying the individual's im-
mediate needs and in determining access to community resources that 
may address those needs; 

(3) identify the individual's strengths, service needs, and 
assistance required to address identified needs; 

(4) identify the goals and actions required to meet the indi-
vidual's identified needs; 

(5) take the steps necessary to accomplish the goals re-
quired to meet the individual's identified needs by using referral, link-
ing, advocacy, and monitoring; 

(6) meet [face-to-face] with the individual at the individ-
ual's, the LAR's, or the primary caregiver's request, or document why 
the meeting did not occur; 

(7) meet [face-to-face] with the LAR, with or without the 
individual present, to provide a service that assists the individual in 
gaining and coordinating access to necessary care and services; 

(8) meet [face-to-face] with the individual and the LAR or 
primary caregiver upon notification of a clinically significant change in 
the individual's functioning, life status, or service needs, or document 
why the meeting did not occur; and 

(9) if notified that the individual is in crisis, coordinate with 
the appropriate providers of emergency services to respond to the crisis. 

(g) [(f)] Intensive case management services, available only 
to children and youth, incorporate wraparound process planning in the 
approach to recovery/treatment planning and recovery/treatment plan 
implementation. The assigned mental health targeted case manager 
must: 

(1) incorporate wraparound process planning in develop-
ing a recovery/treatment plan that addresses the child's or youth's un-
met needs across life domains and includes, in addition to the required 
elements listed in §354.2609 of this subchapter [(relating to Recov-
ery/Treatment Planning, Recovery/Treatment Plan Review, and Dis-
charge Summary)]: 

(A) a list of the child's or youth's natural strengths and 
supports; 

(B) a crisis plan developed in collaboration with the 
LAR, caregiver, and family; 

(C) a prioritized list of the child's or youth's unmet 
needs that includes a discussion of the priorities and needs expressed 
by the child or youth and the LAR or primary caregiver; 

(D) a description of the objective and measurable out-
comes for each of the unmet needs as well as a projected time frame 
for each outcome; 

(E) a description of the actions the child or youth, the 
case manager, and other designated people must take to achieve those 
outcomes; 

(F) a list of the necessary services, [and] service 
providers and the availability of the services; and 

(G) a statement of the maximum period [of time] be-
tween [face-to-face] contacts with the child or youth, and the LAR or 
primary caregiver, determined in accordance with the utilization man-
agement guidelines; 

(2) develop and document an intensive case management 
plan based on the child's or youth's needs that may include information 
across life domains from relevant sources such as the child or youth, the 
LAR or primary caregiver, other agencies and organizations providing 
services to the child or youth, the child's or youth's medical record, 
and other sources identified by the child or youth, LAR, or primary 
caregiver; 

(3) ensure services are delivered in clinically appropriate, 
client-centered, community-based settings; 

(4) meet [face-to-face] with the child or youth and the LAR 
or primary caregiver: 

(A) within seven calendar days after the case manager 
is assigned to the child or youth or document the reasons the meeting 
did not occur; 

(B) within seven calendar days after discharge from an 
inpatient psychiatric setting or document the reasons the meeting did 
not occur; and 

(C) according to the child's or youth's recovery/treat-
ment plan or document the reasons the meeting did not occur; 

(5) take necessary steps to assist the child or youth in gain-
ing access to needed services and service providers, and document 
these activities, including: 

(A) making referrals to potential service providers; 

(B) initiating contact with potential service providers; 

(C) arranging, facilitating linkages, and accompanying 
the child or youth to initial meetings and non-routine appointments; 

(D) arranging transportation to ensure the child's or 
youth's attendance at appointments with services providers; 

(E) advocating with service providers; and 

(F) providing relevant information to service providers; 
and 

(6) monitor the child's or youth's progress toward the out-
comes set forth in the recovery/treatment plan, including: 

(A) gathering information from the child or youth, cur-
rent service providers, LAR, primary caregiver, and other resources; 

(B) reviewing pertinent documentation, including the 
child's or youth's clinical records and assessments; 

(C) ensuring that the recovery/treatment plan was im-
plemented as agreed upon; 

(D) ensuring that needed services were provided; 
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(E) determining whether progress toward the desired 
outcomes was made; 

(F) identifying barriers to accessing services or to ob-
taining maximum benefit from services; 

(G) advocating for the modification of services to ad-
dress changes in the needs or status of the child or youth; 

(H) identifying emerging unmet service needs; 

(I) determining whether the recovery/treatment plan 
needs to be modified to address the child's or youth's unmet service 
needs more adequately; and 

(J) revising the recovery/treatment plan as necessary to 
address the child's or youth's unmet service needs. 

§354.2657. Documentation Requirements. 

(a) Mental health targeted case management documentation. 
Mental health targeted case management services must be documented 
in the individual's medical record. Case managers are required to main-
tain a record of every [each] individual receiving mental health targeted 
case management, including: 

(1) the name of the individual; 

(2) the name of the comprehensive provider agency and the 
name of the assigned case manager; 

(3) the date, nature, content, and units of each service re-
ceived and whether goals specified in the recovery/treatment plan have 
been achieved; 

(4) whether the individual has declined services in the re-
covery/treatment plan; 

(5) the need for, and occurrences of, coordination with 
other staff members; 

(6) a timeline for obtaining needed services; and 

(7) a timeline for reevaluation of the recovery/treatment 
plan. 

(b) Service documentation. The case manager must document 
the following for each service provided: 

(1) the event or behavior that occurs while providing the 
service or the reason for the specific encounter; 

(2) the person, persons, or entity, including other staff 
members, with whom the encounter or contact occurred; 

(3) a collateral contact that is directly related to identifying 
the needs and supports for helping the individual access services and 
managing the individual's care, including coordination with other staff 
members; 

(4) the recovery/treatment plan goal(s) that was the focus 
of the service, including the progress or lack of progress in achieving 
recovery plan goal(s); 

(5) the specific intervention provided; 

(6) the date the service was provided; 

(7) the start and end time of the service; 

(8) the mode of delivery used to provide the service and if 
provided in person, the location where the service was provided[, and 
whether it was a face-to-face or telephone contact]; and 

(9) the signature of the case manager providing the service, 
including credentials. 

(c) Crisis service documentation. In addition to the general 
documentation requirements described in subsection (b) of this section, 
a staff member must document the following for crisis intervention 
services: 

(1) behavioral description of the presenting problem; 

(2) lethality (e.g., suicide, violence); 

(3) the individual's relevant substance use [or abuse]; 

(4) the individual's relevant trauma, abuse, or neglect; 

(5) all actions, including rehabilitative interventions and 
referrals to other agencies, used by the provider of crisis intervention 
services to address the problems presented; 

(6) the response of the individual, and if appropriate, the 
response of the LAR or primary caregiver and family members; 

(7) the signature of the staff member providing the service 
and a notation as to whether the staff member is an LPHA or a QMHP-
CS; 

(8) any pertinent event or behavior relating to the individ-
ual's treatment which occurs during the provision of the service; 

(9) follow up activities, which may include referral to an-
other provider; and 

(10) the outcome of the individual's crisis. 

(d) Refusing mental health targeted case management ser-
vices. If the individual refuses mental health targeted case management 
services, the assigned case manager must: 

(1) document the individual's stated reason for the refusal 
in the individual's medical record; and 

(2) request that the individual sign a waiver of case man-
agement services that is filed in the individual's medical record. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204047 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2934 

♦ ♦ ♦ 

DIVISION 3. MENTAL HEALTH 
REHABILITATION 
1 TAC §§354.2707, 354.2709, 354.2711, 354.2713 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, Texas Gov-
ernment Code §531.033, which provides the Executive Commis-
sioner of HHSC with broad rulemaking authority; Texas Human 

PROPOSED RULES October 21, 2022 47 TexReg 6933 



Resources Code §32.021, which provides HHSC with the au-
thority to administer the federal medical assistance program in 
Texas and to adopt rules and standards for program administra-
tion. 
The amendments affect Texas Government Code §§531.001, 
531.02161, 531.0217, 531.02164(c-1), and 531.02171. 
§354.2707. Crisis Intervention Services. 

(a) Crisis intervention services are intensive, commu-
nity-based, one-to-one services provided to an individual who requires 
services to control acute symptoms that place the individual at im-
mediate risk of hospitalization, incarceration, or placement in a more 
restrictive treatment setting. The intervention: 

(1) is in response to a crisis; 

(2) seeks to reduce or manage symptoms of serious mental 
illness or serious emotional disturbance; and 

(3) seeks to prevent admission of the individual to a more 
restrictive environment. 

(b) Crisis intervention services include: 

(1) an assessment of dangerousness of the individual to self 
or others; 

(2) the coordination of emergency care services; 

(3) behavior skills training to assist the individual in reduc-
ing distress and managing symptoms; 

(4) problem-solving; 

(5) reality orientation to help the individual identify and 
manage his or her symptoms of serious mental illness or serious emo-
tional disturbance; and 

(6) providing instruction, structure, and emotional support 
to the individual in adapting to and coping with immediate stressors. 

(c) Crisis intervention services must be provided one-to-one 
and in accordance with the requirements of the Texas Medicaid 
Provider Procedures Manual (TMPPM), including all updates and 
revisions and all handbooks, standards, and guidelines as determined 
by HHSC or a managed care organization (MCO) with which they 
contract. 

(d) Crisis intervention services as described in this section may 
be delivered as a telemedicine medical service or a telehealth service, 
including via an audio-only platform, in accordance with the require-
ments and limitations of Subchapter A, Division 33 of this chapter (re-
lating to Advanced Telecommunications Services). 

[(d) Crisis intervention services may be provided on-site or 
in-vivo.] 

(e) Crisis intervention services must be provided by a QMHP-
CS, at a minimum. 

(f) Crisis intervention services may be provided without a re-
covery/treatment plan, as described in §354.2609 of this subchapter 
(relating to Recovery/Treatment Planning, Recovery/Treatment Plan 
Review, and Discharge Summary). 

(g) Crisis intervention services may not be provided to an in-
dividual who is currently admitted to a CSU. 

§354.2709. Medication Training and Support Services. 

(a) Medication training and support services must assist an in-
dividual in: 

(1) understanding the nature of the individual’s [his/her] 
serious mental illness or serious emotional disturbance; 

(2) understanding the concepts of recovery and resilience 
within the context of the serious mental illness or serious emotional 
disturbance; 

(3) understanding the role of the individual’s [his/her] pre-
scribed medications in reducing symptoms and increasing or maintain-
ing his/her functioning; 

(4) identifying and managing the individual’s [his/her] 
symptoms and potential side effects of his/her medication; 

(5) learning the contraindications of the individual’s 
[his/her] medication; 

(6) understanding the overdose precautions of the individ-
ual’s [his/her] medication; and 

(7) learning self-administration of the individual's [his/her] 
medication. 

(b) Medication training and support services may be provided 
to: 

(1) an adult; 

(2) a child or youth; or 

(3) the LAR or primary caregiver of an adult, child, or 
youth. 

(c) Medication training and support services may be provided 
individually or in a group, and must be provided in accordance with 
the requirements of the Texas Medicaid Provider Procedures Manual 
(TMPPM), including all updates and revisions and all handbooks, stan-
dards, and guidelines as determined by HHSC or a managed care or-
ganization (MCO) with which they contract [on-site or in-vivo]. 

(d) Medication training and support services, as described in 
this section, may be delivered as a telemedicine medical service or a 
telehealth service, including via an audio-only platform, in accordance 
with the requirements and limitations of Subchapter A, Division 33 of 
this chapter (relating to Advanced Telecommunications Services). 

(e) [(d)] Medication training and support services provided to 
an adult or an adult's LAR or primary caregiver must be provided by a: 

(1) QMHP-CS; 

(2) CSSP; 

(3) peer provider; or 

(4) licensed medical personnel. 

(f) [(e)] Medication training and support services provided to 
a child or youth or the child's or youth's LAR or primary caregiver must 
be provided by a: 

(1) QMHP-CS; 

(2) CSSP; 

(3) CFP; or 

(4) licensed medical personnel. 

(g) [(f)] Medication training and support services may not be 
provided to an individual who is currently admitted to a CSU. 

§354.2711. Psychosocial Rehabilitative Services. 
(a) Psychosocial rehabilitative services must include the fol-

lowing services, as determined necessary for every [each] individual: 

(1) independent living; 
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(2) coordination; 

(3) employment related; 

(4) housing related; and 

(5) medication related. 

(b) Independent living services assist an individual in acquir-
ing the most immediate, fundamental functional skills needed to en-
able the individual to reside in the community and avoid more restric-
tive levels of treatment, or assist an individual in reducing behaviors or 
symptoms that prevent successful functioning in the individual's envi-
ronment of choice. Such services include training in symptom manage-
ment, personal hygiene, nutrition, food preparation, exercise, money 
management, and community integration activities. 

(c) Coordination services are training activities that assist an 
individual in improving the ability to gain and coordinate access to 
necessary care and services appropriate to the individual's needs. Co-
ordination services include instruction and guidance in such areas as: 

(1) assessment--identifying strengths and areas of need 
across life domains; 

(2) recovery/treatment planning--prioritizing needs, estab-
lishing life and treatment goals, selecting interventions, and develop-
ing and revising recovery/treatment plans that include wellness, relapse 
prevention, and crisis plans; 

(3) access--identifying and initiating contact with potential 
service providers and support systems across all life domains, including 
advocacy groups; 

(4) coordination--setting appointments, arranging trans-
portation, and facilitating communication between providers; and 

(5) advocacy--

(A) asserting treatment needs, requesting special ac-
commodations, and evaluating provider effectiveness and compliance 
with the agreed upon recovery/treatment plan; and 

(B) requesting improvements and modifications to en-
sure maximum benefit from the services and supports. 

(d) Employment related services provide supports and skills 
training that are not job-specific and focus on developing skills to re-
duce or manage the symptoms of serious mental illness that interfere 
with an individual's ability to make vocational choices or obtain or re-
tain employment. Such services consist of: 

(1) instruction in dress, grooming, socially and culturally 
appropriate behaviors, and etiquette necessary to obtain and retain em-
ployment; 

(2) training in task focus, maintaining concentration, task 
completion, and planning and managing activities to achieve outcomes; 

(3) instruction in obtaining appropriate clothing, arranging 
transportation, utilizing public transportation, accessing and utilizing 
available resources related to obtaining employment, and accessing 
employment-related programs and benefits; 

(4) interventions or supports provided on or off the job site 
to reduce behaviors or symptoms of serious mental illness that interfere 
with job performance or that interfere with the development of skills 
that would enable the individual to obtain or retain employment; and 

(5) interventions designed to develop natural supports on 
or off the job site to compensate for skill deficits that interfere with job 
performance. 

(e) Housing related services develop an individual's strengths 
and abilities to manage the symptoms of the individual's serious mental 
illness that interfere with the individual's capacity to obtain or maintain 
independent, integrated housing. Such services consist of: 

(1) skills training related to: 

(A) home maintenance and cleanliness; 

(B) problem-solving with the individual's landlord and 
neighbors, mortgage lender, or homeowner's [homeowners] associa-
tion; and 

(C) maintaining appropriate interpersonal boundaries; 
and 

(2) supportive contacts with the individual to reduce or 
manage the behaviors or symptoms related to the individual's serious 
mental illness that interfere with maintaining independent, integrated 
housing. 

(f) Medication related services provide training regarding an 
individual's medication adherence. Such services consist of training 
in: 

(1) the importance of the individual taking the medications 
as prescribed; 

(2) the self-administration of the individual's medication; 

(3) determining the effectiveness of the individual's medi-
cations; 

(4) identifying side-effects of the individual's medications; 
and 

(5) contraindications for medications prescribed. 

(g) The requirements of this subsection apply [Conditions] for 
the delivery of psychosocial rehabilitative services. 

(1) Psychosocial rehabilitative services: 

(A) must be provided in accordance with the require-
ments of the Texas Medicaid Provider Procedures Manual (TMPPM), 
including all updates and revisions and all handbooks, standards, and 
guidelines as determined by HHSC or a managed care organization 
(MCO) with which they contract; and 

(B) may be delivered as a telemedicine medical service 
or a telehealth service, including via an audio-only platform, in accor-
dance with the requirements and limitations of Subchapter A, Division 
33 of this chapter (relating to Advanced Telecommunications Services. 

(2) [(1)] Psychosocial rehabilitative services may be pro-
vided: 

(A) only to adults who are not currently admitted to a 
CSU; 

(B) individually or in a group; and 

[(C) on-site or in-vivo; and] 

(C) [(D)] only by a member of the individual's thera-
peutic team. 

(3) [(2)] The therapeutic team must be constituted and or-
ganized in a manner that ensures: 

(A) the team includes a sufficient number of staff to ad-
equately address the rehabilitative needs of individuals assigned to the 
team; 

(B) team members are appropriately credentialed to 
provide the full array of component services; 
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(C) team members have regularly scheduled team meet-
ings [either in person or by teleconference]; and 

(D) every member of the team is knowledgeable of the 
needs and services available to the specific individuals assigned to the 
team. 

(4) [(3)] Independent living services, coordination ser-
vices, employment-related services, and housing-related services must 
be provided by a: 

(A) QMHP-CS; 

(B) CSSP; or 

(C) peer provider. 

(5) [(4)] Only licensed medical personnel acting within the 
scope of their practice may provide medication-related services. 

(6) [(5)] Crisis-related services must be provided by a 
QMHP-CS. 

(h) An individual receiving psychosocial rehabilitative ser-
vices [rehabilitation] is not eligible to simultaneously receive either 
skills training and development or targeted case management services. 

§354.2713. Skills Training and Development Services. 

(a) Skills training and development is training provided to an 
individual or the LAR or primary caregiver of an individual. The train-
ing: 

(1) addresses serious mental illness or serious emotional 
disturbance and symptom-related problems that interfere with the indi-
vidual's functioning; 

(2) provides opportunities for the individual to acquire and 
improve skills needed to function in the community as appropriately 
and independently as possible; and 

(3) facilitates the individual's community integration. 

(b) Skills training and development services consist of: 

(1) teaching an individual: 

(A) skills for managing daily responsibilities, such as 
paying bills, attending school, and performing chores; 

(B) communication skills, such as effective communi-
cation and recognizing or changing problematic communication styles; 

(C) pro-social skills, such as replacing problematic be-
haviors with behaviors that are socially and culturally appropriate or 
developing interpersonal relationship skills necessary to function ef-
fectively with family, peer, teachers, or other people in the community; 

(D) problem-solving skills; 

(E) assertiveness skills, such as resisting peer pressure, 
replacing aggressive behaviors with assertive behaviors, and express-
ing one's own opinion in a manner that is socially appropriate; 

(F) social skills and expanding the individual's social 
support network, such as selection of appropriate friends and healthy 
activities; 

(G) stress reduction techniques, such as progressive 
muscle relaxation, deep breathing exercises, guided imagery, and 
selected visualization; 

(H) anger management skills, such as identification of 
antecedents to anger, calming down, stopping and thinking before act-
ing, handling criticism, and avoiding and disengaging from explosive 
situations; 

(I) skills to manage the symptoms of serious mental ill-
ness or serious emotional disturbance and to recognize and modify un-
reasonable beliefs, thoughts and expectations; 

(J) skills to identify and use community resources and 
informal supports; 

(K) skills to identify and use acceptable leisure time ac-
tivities; and 

(L) independent living skills, such as money manage-
ment, accessing and using transportation, grocery shopping, maintain-
ing housing, maintaining a job, and decision making; and 

(2) increasing the LAR's or primary caregiver's under-
standing of and ability to respond to the individual's needs identified 
in the assessment or documented in the recovery/treatment plan. 

(c) Skills training and development services provided to an in-
dividual, LAR, or primary caregiver may be provided individually or 
in a group. 

(d) Skills training and development services must [may] be 
provided in accordance with the requirements of the TMPPM, includ-
ing all updates and revisions and all handbooks, standards, and guide-
lines as determined by HHSC or an MCO with which they contract 
[on-site or in-vivo]. 

(e) Skills training and development services, as described in 
this section, may be delivered as a telemedicine medical service or a 
telehealth service, including via an audio-only platform, in accordance 
with the requirements and limitations of Subchapter A, Division 33 of 
this chapter (relating to Advanced Telecommunications Services. 

(f) [(e)] Skills training and development services provided to 
an adult or an adult's LAR or primary caregiver must be provided by a: 

(1) QMHP-CS; 

(2) CSSP; or 

(3) peer provider. 

(g) [(f)] Skills training and development services provided to 
a child or youth or the child's or youth's LAR or primary caregiver must 
be provided by a: 

(1) QMHP-CS; 

(2) CSSP; or 

(3) CFP. 

(h) [(g)] Skills training and development services may not be 
provided to an individual who is currently: 

(1) admitted to a CSU; or 

(2) receiving psychosocial rehabilitative services 
[rehabilitation]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204038 

47 TexReg 6936 October 21, 2022 Texas Register 



Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2934 

♦ ♦ ♦ 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in the Texas Admin-
istrative Code (TAC), Title 1, Part 15, Chapter 354, new Sub-
chapter P, Autism Services, comprised of §§354.5001, concern-
ing Purpose and Applicability; 354.5003, concerning Definitions; 
354.5011, concerning Providers of Applied Behavior Analysis 
(ABA) Services; 354.5021, concerning Service Description, Re-
quirements, and Limitations for Providing Applied Behavior Anal-
ysis (ABA) Services; and 354.5023, concerning Additional Med-
icaid Reimbursement Limitations and Exclusions Specific to Ap-
plied Behavior Analysis (ABA) Services. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement the legislative di-
rection in Senate Bill 1, 87th Texas Legislature, Regular Ses-
sion, 2021 (Article II, HHSC, Rider 28). Rider 28 appropriated 
funding for Applied Behavior Analysis (ABA) services for autism 
and directed HHSC to implement the services as soon as prac-
ticable, but not later than February 1, 2022. A proposed Med-
icaid state plan amendment (SPA) was submitted to the Cen-
ters for Medicare & Medicaid Services (CMS) on September 3, 
2021. The SPA amended the state plan to clarify that, to the ex-
tent required by Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT), a licensed behavior analyst (LBA) operat-
ing within the LBA's state scope of practice and licensure re-
quirements may provide ABA evaluation and treatment services 
to eligible children under 21 years of age who have a diagnosis 
of autism spectrum disorder (ASD). On January 27, 2022, CMS 
approved the SPA with an effective date of February 1, 2022. 
The new Subchapter P in Title 1, Part 15, Chapter 354 outlines 
the requirements for LBAs and other providers of Medicaid ABA 
services, with a focus on how services should be provided. The 
proposed rules are consistent with the Medicaid Autism Ser-
vices section (Austin Section) in the Children's Services Hand-
book (Children's Handbook) in the Texas Medicaid Provider Pro-
cedures Manual (TMPPM) that went into effect on February 1, 
2022. 
SECTION-BY-SECTION SUMMARY 

New Division 1, General Provisions 

Proposed new §354.5001, Purpose and Applicability, describes 
the purpose of the new Subchapter as relating to Medicaid 
covered ABA services to treat ASD under the Texas Health 
Steps-Comprehensive Care Program (THSteps-CCP) and iden-
tifies authorized service providers. It establishes requirements 
for these services including limiting covered services to those 
which are Medicaid reimbursable and medically necessary and 
clinically appropriate and effective. The rule also indicates that 
other applicable laws, rules, policies, and initiatives apply. 
Proposed new §354.5003, Definitions, defines relevant words 
and terms used in the Subchapter. 

New Division 2, Service Providers 

Proposed new §354.5011, Providers of Applied Behavior Analy-
sis (ABA) Services, describes authorized providers of ABA ser-
vices for ASD, including what licensing, certification or registra-
tion is required; the minimum requirements for each provider 
type; what services each provider is authorized to provide; and 
a description of certain requirements for providing Medicaid re-
imbursable ABA services. 
New Division 3, Parameters for Service Provision 

Proposed new §354.5021, Service Description, Requirements, 
and Limitations for Providing Applied Behavior Analysis (ABA) 
Services, describes certain general requirements, parameters, 
bases, and limitations for an ABA provider providing Medicaid 
reimbursable ABA services to eligible children with ASD. 
Proposed new §354.5023, Additional Medicaid Reimbursement 
Limitations and Exclusions Specific to Applied Behavior Analysis 
(ABA) Services, describes additional situations in which Medic-
aid will not reimburse for ABA services, including activities of 
Medicaid enrolled individual or performing provider LBAs and 
ABA groups which are excluded. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will increase the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities as a result of the proposed rules. Participation in 
the program is optional. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
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safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
that for each year of the first five years the rules are in effect, for 
individuals receiving the ABA services under the subchapter and 
the medical policy in the Autism Section in the Children's Hand-
book in the TMPPM, the public benefit is to support the health 
and safety of these Medicaid clients by ensuring the services are 
provided by trained and qualified ABA providers. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause provider participation in the Medicaid ABA program is op-
tional. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to HHSC, 
Mail Code H310, P.O. Box 13247, Austin, Texas 78711-3247, or 
by email to medicaidbenefitrequest@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R085" in the subject 
line. 
SUBCHAPTER P. AUTISM SERVICES 
DIVISION 1. GENERAL PROVISIONS 
1 TAC §354.5001, §354.5003 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas Hu-
man Resources Code §32.021(a) and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas. 
The new sections affect Texas Government Code Chapter 531 
and Texas Human Resources Code Chapter 32. 
§354.5001. Purpose and Applicability. 

(a) Applied behavior analysis (ABA) services for autism are 
covered through the Texas Health Steps-Comprehensive Care Program 
(THSteps-CCP) for Medicaid enrolled children: 

(1) who are under 21 years of age; 

(2) who have a diagnosis of autism spectrum disorder 
(ASD); and 

(3) for whom ABA services are medically necessary and 
clinically appropriate and effective. 

(b) Providers of ABA services for autism under this subchap-
ter include: 

(1) licensed behavior analysts (LBAs); 

(2) licensed assistant behavior analysts (LaBAs); 

(3) behavior technicians (BTs); and 

(4) licensed professionals, other than LBAs, as described 
in the medical policy in the Medicaid Autism Services section (Autism 
Section) in the Children's Services Handbook (Children's Handbook) in 
the Texas Medicaid Provider Procedures Manual (TMPPM), when they 
are eligible to and participate in Medicaid reimbursable ABA service-
related interdisciplinary team meetings. 

(c) This subchapter establishes requirements for providing 
ABA services to treat ASD and applies only to ABA services that are 
Medicaid reimbursable. Medicaid reimbursement of ABA services for 
ASD requires compliance with this subchapter, Medicaid, THSteps, 
any other applicable law or rule, the TMPPM, including the Autism 
Section, and the National Correct Coding Initiative. 

§354.5003. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) ABA--Applied behavior analysis. The practice of ap-
plying the principles of learning and behavior, specifically about how 
behavior affects, and is affected by, past and current environmental 
events in conjunction with biological variables to improve the human 
condition through behavior change that is based on current, evidence-
based, specialized principles, and delivered by a qualified professional 
under this subchapter. 

(2) APRN--Advanced practice registered nurse. A person 
who: 

(A) is currently licensed without restriction as an ad-
vanced practice registered nurse by the Texas Board of Nursing under 
Texas Occupations Code (TOC), Chapter 301 (relating to Nurses); and 

(B) practices under a current, executed prescriptive au-
thority agreement with a qualified physician in accordance with TOC, 
Chapter 157, Subchapter B (relating to Delegation to Advanced Prac-
tice Registered Nurses and Physician Assistants). 

(3) ASD--Autism spectrum disorder. Is a condition in-
cluded in the Diagnostic and Statistical Manual of Mental Disorders 
(DSM), which is characterized by restricted, repetitive patterns of 
behavior, interests, or activities and deficits in social communication 
and social interaction, with onset of symptoms occurring in early 
childhood. 

(4) Authorized primary care provider--Includes a qualified 
physician, acting as the primary care physician (PCP), or a qualified 
physician assistant (PA) or APRN, acting as the primary care provider. 

(5) Autism--Autism spectrum disorder. 

(6) Autism Section--Medicaid Autism Services section. 
The section in the Children's Services Handbook in the TMPPM that: 

(A) addresses authorization to provide ABA to treat 
ASD and coverage of ABA services; 

(B) covers ABA services to the extent required by 
EPSDT; and 
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(C) covers coordination of a comprehensive array of 
services to treat ASD. 

(7) BT--Behavior technician. A person who is currently 
fully registered or certified without restriction as one of the following: 

(A) Registered Behavior Technician (RBT); 

(B) Board Certified Autism Technician (BCAT); or 

(C) Applied Behavior Analysis Technician (ABAT). 

(8) CFR--Code of Federal Regulations. 

(9) Child--A child is an individual who is under 21 years 
of age who is Medicaid enrolled and who is eligible for ABA services 
under this subchapter and the Autism Section in the Children's Hand-
book in the Texas Medicaid Provider Procedures Manual (TMPPM). 

(10) Children's Handbook--The Children's Services Hand-
book in the TMPPM. 

(11) Co-morbid condition--A child who has a co-morbid 
condition with ASD has a physical, mental, or behavioral health con-
dition, which may include a history of trauma, where diagnosis, symp-
toms, or treatment of the co-morbid condition occur at the same time 
as ASD. 

(12) Comprehensive diagnostic evaluation--The medical 
standard of practice for the evaluation process and elements used 
by a qualified medical or health care professional to make an ASD 
diagnosis. The qualified medical or health care professional must 
either meet minimum requirements in the Autism Section in the 
Children's Handbook in the TMPPM to make a diagnosis of ASD, 
or be a PCP or other physician, working in consultation with an 
interdisciplinary diagnostic team that meets minimum requirements 
in the Autism Section in the TMPPM, to decide whether an ASD 
diagnosis is clinically appropriate for a child. 

(13) DSM--Diagnostic and Statistical Manual for Mental 
Disorders. The current edition of the publication of the American Psy-
chiatric Association, which is used by a qualified medical or health 
care provider in the evaluation and diagnosis of mental and behavioral 
health illnesses and conditions. 

(14) Durable--Able to exist for a long time without signif-
icant deterioration in quality or value; not occurring only during ABA 
services or a temporary period thereafter. 

(15) EPSDT--Early and Periodic Screening, Diagnosis, 
and Treatment. The federally mandated Early and Periodic Screening, 
Diagnosis, and Treatment program defined in Texas Administrative 
Code (TAC) Title 25, Chapter 33 (relating to Early and Periodic 
Screening, Diagnosis, and Treatment). The State of Texas has adopted 
the name Texas Health Steps (THSteps) for its EPSDT program. 

(16) EPSDT-CCP--Early and Periodic Screening, Di-
agnosis, and Treatment-Comprehensive Care Program. A program 
described in Chapter 363 of this title (relating to Texas Health Steps 
Comprehensive Care Program). 

(17) Evidence-based ABA services--ABA services for 
ASD which are consistently delivered based on rigorous and reliable 
clinical research outcomes that are widely recognized as effective by 
medical professionals. 

(18) Family-centered--An approach to service delivery that 
uses a set of values, attitudes, and practices for working with chil-
dren, which assures the health and well-being of the child and the peo-
ple closest to the child, including the legally authorized representative 
(LAR), parent, caregiver, or other appropriate person, as applicable, 
through a respectful family-professional partnership, which honors the 

strengths, cultures, traditions, and expertise that everyone brings to this 
relationship. 

(19) Generalizable--Able to be applied across the child's 
natural settings and not be limited to the specific locations where the 
ABA services are delivered. 

(20) HHSC--The Texas Health and Human Services Com-
mission. The single state agency charged with administration and over-
sight of the Texas Medicaid program, or its designee. 

(21) In-person--Within the physical presence of another 
person. In-person does not include interacting with a member via a 
telemedicine or telehealth service. 

(22) LaBA--Licensed assistant behavior analyst. A person 
who is currently licensed without restriction as a licensed assistant be-
havior analyst by the Texas Department of Licensing and Regulation 
(TDLR) under TOC, Chapter 506 (relating to Behavior Analysts), and 
16 TAC Chapter 121 (relating to Behavior Analyst) and provides ABA 
services in accordance with state scope of practice and licensing re-
quirements. 

(23) LAR--Legally authorized representative. A person 
who is authorized by law to act on behalf of an individual regarding a 
matter described in this chapter, and may, depending on the circum-
stances, include a parent, caregiver, guardian, or managing conservator 
of a minor, or the guardian of an adult, or a representative designated 
pursuant to 42 CFR §435.923 (relating to Authorized Representatives). 

(24) LBA--Licensed behavior analyst. A person who is 
currently licensed without restriction as a licensed behavior analyst by 
TDLR under TOC, Chapter 506, and 16 TAC Chapter 121, and pro-
vides ABA services in accordance with state scope of practice and li-
censing requirements. 

(25) LD--Licensed dietitian. A person who is currently li-
censed without restriction as a licensed dietitian by TDLR under TOC, 
Chapter 701 (relating to Dietitians). 

(26) Medicaid--The medical assistance program autho-
rized and funded pursuant to Title XIX of the Social Security Act (Title 
42, United States Code (U.S.C.), 1396 et seq.) (relating to Grants to 
States for Medical Assistance Programs) and administered in Texas 
by HHSC. 

(27) Medically necessary--This term has the meaning set 
forth in §353.2 of this title (relating to Definitions). 

(28) NCCI--National Correct Coding Initiative. The ini-
tiative of the Centers for Medicare & Medicaid Services for using the 
Current Procedural Terminology codes of the American Medical Asso-
ciation to promote national correct coding methodologies and to control 
improper coding. 

(29) Nutrition services--Medicaid covered nutrition ser-
vices provided by an LD. 

(30) ORP--Ordering, referring, or prescribing physician. 
The ORP, including an authorized primary care provider, may request 
prior authorization, or authorization, as applicable, for a specific 
amount, duration, and scope of ABA services for a child, including 
Medicaid ABA evaluation, treatment, and ABA-related interdiscipli-
nary team meeting services to treat ASD, and the ORP may receive 
formal authorization for a specific amount, duration, and scope of 
ABA services for a child. 

(31) OT--Occupational therapy. OT is the discipline and 
services of occupational therapy, where the services are regulated by 
the Executive Council of Physical Therapy and Occupational Therapy 
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Examiners, Texas Board of Occupational Therapy Examiners, under 
TOC, Chapter 454 (relating to Occupational Therapists). 

(32) PA--Physician assistant. A person who: 

(A) is currently licensed without restriction as a physi-
cian assistant by the Texas Medical Board-Physician Assistant Board, 
under TOC, Chapter 204 (relating to Physician Assistants); and 

(B) practices under a current and executed prescriptive 
authority agreement with a qualified physician in accordance with 
TOC, Chapter 157, Subchapter B. 

(33) PCP--Primary care physician. A person who is a qual-
ified physician who: 

(A) has agreed with a Medicaid health care managed 
care organization to provide a medical home to Medicaid enrolled 
members; and 

(B) is responsible for providing on-going primary care 
services to Medicaid members, maintaining the continuity of patient 
care, and initiating referrals for care. 

(34) Person-centered--An approach to health care services 
that: 

(A) is based on the clinically assessed needs of the 
child, in collaboration with all relevant and available service providers, 
that focuses on the child as an individual and supports those who are 
closest to the child, as applicable; 

(B) uses a documented service planning process that in-
cludes the child and those who are closest to the child, as applicable, 
that: 

(i) is directed by the child to the greatest extent pos-
sible; 

(ii) enables the child to make choices and decisions, 
including who provides the services and supports they receive; 

(iii) reflects cultural considerations; 

(iv) includes strategies for solving conflict or dis-
agreement within the service provision process; 

(v) provides services which are timely and occur at 
times and locations convenient to the child and those closest to the 
child; and 

(vi) includes a method for them to require updates to 
the treatment plan; and 

(C) involves a continual process by the provider of lis-
tening, testing new approaches, and changing routines and organiza-
tional approaches to individualize and de-institutionalize the care en-
vironment. 

(35) Physician--A medical doctor or a doctor of osteopa-
thy who is currently licensed without restriction by the Texas Med-
ical Board under TOC, Chapter 155 (relating to License to Practice 
Medicine) to practice medicine or osteopathy. 

(36) PT--Physical therapy. PT is the discipline and services 
of physical therapy, where the services are regulated by the Executive 
Council of Physical Therapy and Occupational Therapy Examiners, 
Texas Board of Physical Therapy Examiners, under TOC, Chapter 453 
(relating to Physical Therapists). 

(37) Rendering provider--For the purposes of Medicaid 
claim submission for ABA evaluation and treatment services for ASD, 
an LBA is the only Medicaid enrolled rendering provider as described 

in §354.5011 of this subchapter (relating to Providers of Applied 
Behavior Analysis (ABA) Services). 

(38) Speech-language pathology--The discipline and ser-
vices of speech-language pathology. In documents related to services 
under this subchapter and the Autism Section, these services are also 
called speech therapy, interchangeably. These services are regulated by 
TDLR under TOC, Chapter 401 (relating to Speech-Language Pathol-
ogists and Audiologists). 

(39) ST--Speech therapy. The discipline and services of 
speech therapy or speech-language pathology. In documents related to 
services under this subchapter and the Autism Section, these services 
are also called speech-language pathology, interchangeably. These ser-
vices are regulated by TDLR under TOC, Chapter 401. 

(40) Supervision of ABA services rendered by an LaBA or 
BT--Means: 

(A) the LBA must: 

(i) provide direct and indirect supervision of the 
ABA services of the LaBA or BT, who is included in the formal ABA 
supervision documentation; and 

(ii) deliver appropriate supervision in accordance 
with state licensing requirements, in TOC, Chapter 506 (relating to 
Behavior Analysts) and 16 TAC Chapter 121 (relating to Behavior 
Analyst), and the Autism Section in the TMPPM; 

(B) the LaBA, if applicable, must: 

(i) provide direct and indirect supervision of the 
ABA services of the BT, where both the LaBA and BT are identified in 
the formal ABA supervision documentation and in which the services 
delegated to each are specified; and 

(ii) deliver appropriate supervision in accordance 
with state licensing requirements, in TOC, Chapter 506 (relating to 
Behavior Analysts) and 16 TAC Chapter 121 (relating to Behavior 
Analyst); and 

(C) a Medicaid reimbursable direct supervision session 
by the LBA, or LaBA, as applicable, must occur when the LaBA or BT 
is currently and actively providing in-person ABA treatment services 
to a child, and requires the LBA, or LaBA, as applicable, to consider 
any necessary ABA service protocol modification, as described in the 
appropriate Current Procedural Terminology code. 

(41) TAC--Texas Administrative Code. 

(42) TDLR--Texas Department of Licensing and Regula-
tion. The Texas licensing agency that regulates and issues licenses for 
LBAs, LaBAs, and certain other professionals. 

(43) THSteps--Texas Health Steps. A Medicaid program 
defined in 25 TAC Chapter 33. The State of Texas has adopted the 
name Texas Health Steps for its EPSDT program. 

(44) THSteps-CCP--Texas Health Steps-Comprehensive 
Care Program. The Texas Medicaid EPSDT-CCP, described in Chap-
ter 363 of this title. 

(45) TMHP--Texas Medicaid and Healthcare Partnership. 

(46) TMPPM--Texas Medicaid Provider Procedures Man-
ual. The current manual published by TMHP, that: 

(A) is a comprehensive guide for Texas Medicaid 
providers for fee-for-service benefits, policies, and procedures; and 

(B) is updated monthly to include all published updates, 
including those made available to providers through bulletins, banners, 
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or other means, and any revisions of published updates which became 
effective in the month prior. 

(47) TOC--Texas Occupations Code. 

(48) Trauma-informed--A program, organization, or sys-
tem that is trauma-informed realizes the widespread impact of trauma 
and: 

(A) understands potential paths for recovery from 
trauma; 

(B) recognizes the signs and symptoms of trauma in 
members, families, staff, and others involved with the system; and 

(C) responds by fully integrating knowledge about 
trauma into policies, procedures, and practices, and seeks to actively 
resist traumatization and re-traumatization. 

(49) Treatment plan--A plan for ABA services for a child 
that: 

(A) is tailored to the specific needs of the child, and 
those who are closest to the child, as applicable; 

(B) meets all requirements under this subchapter and 
the Autism Section in the TMPPM; and 

(C) must be authorized. 

(50) U.S.C.--United States Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204032 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2958 

♦ ♦ ♦ 

DIVISION 2. SERVICE PROVIDERS 
1 TAC §354.5011 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Human Resources Code §32.021(a) and Texas Government 
Code §531.021(a), which provide HHSC with the authority to 
administer the federal medical assistance (Medicaid) program 
in Texas. 
The new section affects Texas Government Code Chapter 531 
and Texas Human Resources Code Chapter 32. 
§354.5011. Providers of Applied Behavior Analysis (ABA) Services. 

(a) Providers of ABA services include: 

(1) LBAs who: 

(A) practice within the LBA's state scope of practice 
and licensure requirements, meet all relevant provider qualifications, 

and comply with all applicable law, rules, and requirements under this 
subchapter; 

(B) are currently enrolled in Texas Medicaid through 
TMHP; 

(C) for claims submission purposes, serve as the Med-
icaid enrolled rendering provider for all ABA evaluation, treatment, 
and supervision services, including those ABA services rendered un-
der the LBA's supervision by an LaBA or a BT, as applicable, where 
the rendering provider for the specific service, which may be the LBA, 
LaBA, or BT, may or must, as applicable, be indicated on the claim 
with an appropriate Medicaid modifier; and 

(D) may provide the following Medicaid reimbursable 
ABA services when authorized: 

(i) ABA evaluation and treatment services to the 
child; 

(ii) education and training services to the LAR, par-
ent, or caregiver, as applicable; 

(iii) supervision services for the LaBA or BT, as ap-
plicable, to whom the LBA has delegated service delivery; and 

(iv) required participation in ABA-related interdis-
ciplinary team meetings, if utilized. 

(2) LaBAs who: 

(A) practice within the LaBA's state scope of practice 
and licensure requirements, meet all relevant provider qualifications 
and comply with all applicable law, rules, and requirements under this 
subchapter; and 

(B) are not Medicaid enrolled but rather render in-per-
son ABA treatment services, parent or caregiver education and training 
services, or supervision services for a BT, under the supervision of the 
enrolled LBA. 

(3) BTs who: 

(A) are currently fully registered or certified as a BT un-
der this subchapter and meet all other relevant provider qualifications; 

(B) practice in accordance with their national certifica-
tion or registration requirements and as directed by the supervising 
LBA or LaBA, to ensure compliance with all applicable law, rules, and 
requirements under this subchapter; and 

(C) are not Medicaid enrolled but rather render in-per-
son ABA treatment services under the supervision of the enrolled LBA 
or the LaBA. 

(4) Licensed professionals who: 

(A) are described in the Autism Section in the TMPPM 
as eligible licensed professionals for participation in ABA-related in-
terdisciplinary team meetings, other than LBAs; and 

(B) participate in Medicaid reimbursable ABA-related 
interdisciplinary team meetings to coordinate care for the child when 
eligible. 

(b) Providers of ABA services must comply with: 

(1) all applicable state and federal law or rule, such as: 

(A) Title XIX of the Social Security Act (42 U.S.C. 
§1396 et seq.) (relating to Grants to States for Medical Assistance Pro-
grams); 
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(B) 42 CFR §440.40(b) (relating to EPSDT) and 
§§441.50 - 441.62 (relating to Early and Periodic Screening, Diagno-
sis, and Treatment (EPSDT) of Individuals Under Age 21); 

(C) Texas Human Resources Code Chapter 32 (relating 
to Medical Assistance Program); 

(D) Texas Government Code Chapter 531 (relating to 
Health and Human Services Commission); 

(E) Chapter 352 of this title (relating to Medicaid and 
Children's Health Insurance Program Provider Enrollment); 

(F) Chapter 353 of this title (relating to Medicaid Man-
aged Care); 

(G) Chapter 354 of this title (relating to Medicaid 
Health Services); 

(H) Chapter 363 of this title (relating to Texas Health 
Steps Comprehensive Care Program); and 

(I) 25 TAC Chapter 33 (relating to Early and Periodic 
Screening, Diagnosis, and Treatment); 

(2) the Texas Medicaid Provider Agreement, as applicable; 

(3) the NCCI; 

(4) the current TMPPM, including: 

(A) all published updates, including updates made 
available through bulletins, banners, or other means, and any revisions 
of published updates; 

(B) all published handbooks, standards, and guidelines; 
and 

(C) the specific ABA service requirements in this sub-
chapter and the Autism Section in the TMPPM; 

(5) Texas Family Code Chapter 261 (relating to Investiga-
tion of Report of Child Abuse or Neglect); and 

(6) retrospective reviews, which include reviews of 
providers and provider locations, activities, and records to confirm 
compliance with all applicable law or rule, and other applicable 
requirements under this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204033 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2958 

♦ ♦ ♦ 

DIVISION 3. PARAMETERS FOR SERVICE 
PROVISION 
1 TAC §354.5021, §354.5023 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas Hu-
man Resources Code §32.021(a) and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas. 
The new sections affect Texas Government Code Chapter 531 
and Texas Human Resources Code Chapter 32. 
§354.5021. Service Description, Requirements, and Limitations for 
Providing Applied Behavior Analysis (ABA) Services. 

(a) This subsection describes ABA services and Requirements 
for providing ABA services. 

(1) ABA services under this subchapter may be available 
only when the documentation of the diagnosis of ASD, or re-evaluation 
of the diagnosis: 

(A) identifies current ASD symptoms and symptom 
severity level using the DSM, as determined by a qualified medical 
or health care professional under the Autism Section of the TMPPM, 
including a member of an interdisciplinary diagnostic team who is 
authorized by licensure to use the DSM; 

(B) includes data from use and interpretation of an ad-
ditional ASD diagnostic tool or tools, as clinically and age appropriate, 
as determined by a qualified medical or health care professional under 
the Autism Section of the TMPPM, including a member of an inter-
disciplinary diagnostic team who is authorized by licensure to use the 
ASD diagnostic tool or tools; 

(C) includes a determination that the diagnosis of ASD 
is clinically appropriate, made by a qualified medical or health care 
professional, or a PCP or other physician working in collaboration with 
an authorized interdisciplinary diagnostic team under this subchapter 
and the Autism Section of the TMPPM, and confirms that the analysis 
of all elements of a comprehensive diagnostic evaluation at a minimum 
is the basis for the determination; 

(D) is current (within three years of the request for ABA 
services) to provide timely age- and developmentally-appropriate in-
formation; 

(E) includes all additional required items for the docu-
mentation of the diagnosis in the Autism Section in the TMPPM; and 

(F) may facilitate delivery of holistic health care ser-
vices for the child. 

(2) The ABA services of the LBA and the supervised LaBA 
or BT must: 

(A) focus on treating core ASD behavior difficulties 
and shaping behavior patterns through environmental adaptations and 
consistent reinforcement and consequences across the child's natural 
settings and situations; 

(B) effect meaningful behavior change related to the 
core symptoms of ASD (to be meaningful, the behavior change must 
be durable and generalizable, in socially significant behaviors, which 
affect health, safety, or independence, in everyday settings); and 

(C) maintain behavior change and prevent regression as 
medically necessary. 

(3) ABA evaluation, treatment, and supervision service 
planning, design, and delivery must: 

(A) be: 
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(i) based on authorized ABA services, where the 
ORP has submitted the order, referral, or prescription for ABA eval-
uation or treatment services for authorization; 

(ii) person-centered; 

(iii) family-centered; 

(iv) evidence-based; 

(v) trauma informed; 

(vi) informed by co-morbid conditions of the child 
and their intersection with ABA services, understanding that co-morbid 
conditions may mimic or exacerbate ASD symptoms; 

(vii) provided in the primary language of the child, 
or those who are closest to the child, as applicable, when required for 
effective communication and service delivery; 

(viii) in compliance with all applicable law or rule 
and additional requirements for Medicaid reimbursable ABA services, 
including when these requirements are more restrictive than state scope 
of practice or licensing requirements for LBAs and LaBAs, or certifi-
cation or registration entity requirements for BTs, as applicable; and 

(ix) ethical; 

(B) use functional goals, for meaningful behavior 
change, that are specific, measurable, and realistically attainable; 

(C) involve the LBA routinely assessing progress in im-
plementing the ABA treatment plan and achieving goals, based on mea-
surable treatment data, and amending the treatment plan, as appropri-
ate; 

(D) involve the LBA routinely assessing and amending 
the formal ABA supervision documentation, as appropriate, including 
specifying: 

(i) the available LaBA or BT who may provide su-
pervised ABA services under the treatment plan; 

(ii) the ABA services delegated to the supervised 
LaBA or BT; and 

(iii) the current supervisory instructions for the 
LaBA or BT based on the initial or modified treatment plan, to ensure 
provision and facilitation of clinically appropriate and effective ABA 
services by the LaBA or BT; 

(E) only allow an LaBA or a BT to provide in-person 
ABA services; and 

(F) include participation by the LAR, parent, or care-
giver, as applicable, in parent or caregiver education and training ses-
sions, in a frequency and duration agreed to by the LAR, parent, or 
caregiver. The LAR, parent, or caregiver determines the appropriate-
ness and what is realistic for the individual circumstances, unless an 
exception from participation in parent or caregiver education and train-
ing services is made in the service authorization process, conforming 
to the Autism Section in the TMPPM, where: 

(i) the treatment plan for ABA services must contain 
goals specific to LAR, parent, or caregiver education and training un-
less exempted, and the progress towards the goals for LAR, parent, or 
caregiver education and training must be considered when evaluating 
ABA services; and 

(ii) it is expected that the participation of the LAR, 
parent, or caregiver in education and training sessions may result in 
their delivery of the ABA services outside of Medicaid reimbursable 

ABA service delivery sessions and contribute to durability and gener-
alizability of meaningful behavior change. 

(b) Medicaid medically necessary ABA services for ASD are 
one of a comprehensive array of potentially available Medicaid medi-
cally necessary services and treatment methodologies for children with 
ASD. 

(1) Other potential medically necessary services or covered 
treatment methodologies for ASD may include: 

(A) nutrition services provided by an LD; 

(B) outpatient behavioral health services, including a 
history of trauma related to ASD; 

(C) physician services, including medication manage-
ment; 

(D) speech-language pathology or ST services; 

(E) OT services; 

(F) PT services; 

(G) other evidence-based forms of behavioral therapy, 
including parent-implemented models that use a developmental rela-
tionship-based approach; 

(H) service coordination or service management ser-
vices; and 

(I) any other medically necessary services or treatment 
methodologies which meet Medicaid requirements to treat ASD. 

(2) Use of ABA services in no way precludes the child from 
participating in other medically necessary services, treatments, and in-
terventions for ASD. 

(c) When providing ABA services to a child, a provider of 
ABA services must not: 

(1) cause harm to or be exploitative of the child, or to those 
who are closest to the child, as applicable; 

(2) include the use of aversive interventions, including the 
use of pain, discomfort, social humiliation, or seclusion; or 

(3) involve use of physical restraints, except to the extent 
described in the Autism Section in the TMPPM. 

(d) LBAs and LaBAs may allow a BT to be referred to as a 
behavior technician (BT), a Registered Behavior Technician (RBT), 
a Board Certified Autism Technician (BCAT), an Applied Behavior 
Analysis Technician (ABAT), or a similar term but must prohibit the 
BT from: 

(1) using a title, being called or referred to as, or referring 
to oneself as a "therapist" in interactions with: 

(A) the child; 

(B) those who are closest to the child; and 

(C) other professionals who serve the child who provide 
any service other than ABA; and 

(2) conducting any part of the initial evaluation; creating or 
amending any part of the treatment plan; and interpreting the treatment 
plan to any of the individuals as detailed in this paragraph. 

§354.5023. Additional Medicaid Reimbursement Limitations and Ex-
clusions Specific to Applied Behavior Analysis (ABA) Services. 

(a) Texas Medicaid will not reimburse ABA services when 
ABA services: 
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(1) address academic goals; 

(2) address goals only related to performative social norms 
that do not significantly impact health, safety, or independence; 

(3) are not expected to result in improvements in the child's 
level of functioning, other than medically necessary services at the 
maintenance or consultative level; 

(4) do not require the specific skills and judgment of an 
LBA to perform or supervise; 

(5) do not meet evidence-based standards of practice for 
ABA for effective treatment of ASD; 

(6) use any experimental or investigational treatment meth-
ods even with legally effective consent; 

(7) are not generally accepted as clinically effective or ap-
propriate, or not within the normal course and duration of treatment for 
medically necessary ABA services; 

(8) are for the convenience of those who are closest to the 
child or the provider (e.g., as respite care, or limiting treatment to a 
setting chosen by provider for convenience); 

(9) do not include the child age- and developmentally-ap-
propriately engaging in a clinical ABA therapeutic relationship; 

(10) are provided by a clinic or agency owned or partially 
owned by the child (if the child is legally authorized to represent 
his/herself)) or the child's LAR (e.g., biological, adoptive, or foster 
parents, guardians, court-appointed managing conservators, other 
family members by birth or marriage, or others serving as the LAR); 

(11) are provided directly by the child's LAR (e.g., biolog-
ical, adoptive, or foster parents, guardians, court-appointed managing 
conservators, other family members by birth or marriage, or others 
serving as the LAR); 

(12) are delivered by a BT in the school setting as a shadow 
or an aide or to provide general support to the child; and 

(13) include separate billing for: 

(A) indirect ABA service time related to ABA treat-
ment; parent or caregiver education and training; ABA-related inter-
disciplinary team meetings; or supervision of an LaBA or BT; for ex-
ample, pre- and post-work for a session are not reimbursed separately, 
other than the pre- and post-work that is allowable for ABA evaluation 
services; or 

(B) any indirect supervision, or direct supervision 
which does not otherwise meet all requirements in this subchapter, the 
Autism Section of the TMPPM, and the relevant Current Procedural 
Terminology code. 

(b) Medicaid enrolled LBAs, as individual or performing 
providers, and ABA groups will not be reimbursed for: 

(1) equipment and supplies used during ABA services as 
they are considered part of the Medicaid services provided; 

(2) the services of more than one ABA provider (LBA, 
LaBA, or BT) during one ABA session with a child, when more than 
one ABA provider is present (concurrent billing); 

(3) concurrent billing for ABA services except where the 
LAR, parent, or caregiver and the child are receiving separate services, 
specifically when the LAR, the parent, or caregiver, as appropriate, par-
ticipates in parent or caregiver education and training, and the child par-
ticipates in any ABA service for the child in the treatment plan where 

the child is not present in the parent or caregiver education and training 
session; or 

(4) services billed that do not meet minimum requirements, 
exceed the limitations outlined in relevant law, rule, and other require-
ments under this subchapter, the Autism Section in the TMPPM, and 
the NCCI, or are excluded. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204034 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 438-2958 

♦ ♦ ♦ 

CHAPTER 371. MEDICAID AND OTHER 
HEALTH AND HUMAN SERVICES FRAUD 
AND ABUSE PROGRAM INTEGRITY 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes the repeal of §371.212, 
concerning Minimum Data Set Assessments; §371.214, con-
cerning Resource Utilization Group Classification System; and 
§371.216, concerning Waiver of Extrapolation; and proposes 
new §371.212, concerning Utilization Review of Nursing Fa-
cilities; §371.214, concerning HHSC-Approved Online RUG or 
Other HHSC-Required Training Course; §371.216, concerning 
Nursing Facility Clinical Records; §371.218, concerning Onsite 
and Desk Utilization Reviews of Nursing Facilities; §371.220, 
concerning Exit Conferences; §371.222, concerning Recon-
sideration of Utilization Review Results; §371.224, concerning 
Appeals of Reconsideration Results; §371.226, concerning 
Calculation of Overpayments and Underpayments; §371.228, 
concerning Recoveries; and §371.230, concerning Waiver of 
Extrapolation. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update procedures, modern-
ize language, remove unnecessary or duplicative language, and 
add the option for desk reviews. 
The Office of Inspector General (OIG) Nursing Facility Utiliza-
tion Review (NFUR) unit performs reviews to evaluate the qual-
ity of care, medical necessity, appropriateness, and efficiency of 
healthcare or services to nursing facility residents. Utilization re-
view may include the assessment of the accuracy of coded items 
by review of clinical records, business records, observation of 
the recipient, interviews and other relevant sources of informa-
tion. 
The proposed replacement of Sections 371.212, 371.214, and 
371.216 with the proposed new sections updates and re-or-
ganizes the OIG nursing facility utilization review procedures 
and provider requirements by: re-organizing the structure of the 
NFUR rules; providing procedures for desk reviews; deleting 
redundant language excerpted from the Resident Assessment 
Instrument (RAI) User's Manual; adding language that links 
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OIG's use of extrapolation with existing Texas Administrative 
Code rule §371.35; and providing for the use of a case mix 
classification system that succeeds resource utilization groups 
(RUGs). 
SECTION-BY-SECTION SUMMARY 

The proposed repeal of §371.212 deletes the rule as no longer 
necessary because some of the content of the rule has been 
added to proposed new §371.212 and §371.216 and some of 
the content is outdated or redundant language taken from a prior 
Centers for Medicare & Medicaid Services RAI User's Manual. 
The proposed repeal of §371.214 deletes the rule as no longer 
necessary because much of the content of the rule has been 
reorganized and added to the proposed new sections. 
The proposed repeal of §371.216 deletes the rule as no longer 
necessary because the content of the rule has been added to 
proposed new §371.230. 
Proposed new §371.212 specifies nursing facility provider 
requirements for conducting minimum data set (MDS) assess-
ments and expands the definition of Resource Utilization Group 
(RUG) to include the contingency of a case mix classification 
system selected by the state that would replace the current 
34-group case mix classification system (i.e. RUG classification 
system). 
Proposed new §371.214 describes the training requirements for 
registered nurse (RN) assessment coordinators. 
Proposed new §371.216 enumerates the nursing facility provider 
requirements for maintaining clinical records, including specific 
content requirements and applicable law and policy. 
Proposed new §371.218 establishes an option for OIG to con-
duct a desk utilization review and describes the procedures re-
lated to desk reviews and on-site reviews. 
Proposed new §371.220 describes the process for exit confer-
ences related to onsite and desk utilization reviews, including a 
description of the documentation OIG provides to the nursing fa-
cility provider prior to the telephone exit conference. 
Proposed new §371.222 specifies the requirements a nursing 
facility provider must meet to submit a complete request to OIG 
for reconsideration of the results of an onsite or desk utilization 
review. 
Proposed new §371.224 describes the appeal process by which 
a nursing facility provider may appeal the results of a reconsid-
eration review. 
Proposed new §371.226 specifies (i) the timing of the reclas-
sification of a RUG and overpayment recovery, following a uti-
lization review and (ii) that OIG may use statistical sampling and 
extrapolation for nursing facility utilization review cases in accor-
dance with the general OIG extrapolation rule in §371.35. 
Proposed new §371.228 states that OIG recovers overpayments 
identified during a utilization review and reimburses providers for 
underpayments identified during a utilization review. 
Proposed new §371.230 restates most of the content in existing 
§371.216 to make clear that OIG may waive extrapolation of an 
overpayment using the waiver procedure currently outlined in 
§371.216. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the repeals and new rules will be 
in effect, there will be an estimated reduction in cost to state 
government as a result of enforcing and administering the rules 
as proposed. Enforcing or administering the repeals and new 
rules does not have foreseeable implications relating to costs or 
revenues of local government. 
The effect on state government for each year of the first five 
years the proposed repeals and new rules are in effect is an 
estimated reduction in cost of $43,878 in each fiscal year from 
2023 to 2027. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
repeals and new rules will be in effect: 
(1) the proposed repeals and new rules will not create or elimi-
nate a government program; 
(2) implementation of the proposed repeals and new rules will 
not affect the number of HHSC employee positions; 
(3) implementation of the proposed repeals and new rules will 
result in no assumed change in future legislative appropriations; 
(4) the proposed repeals and new rules will not affect fees paid 
to HHSC; 
(5) the proposed repeals and new rules will create new rules; 
(6) the proposed repeals and new rules will repeal existing rules; 
(7) the proposed repeals and new rules will not change the num-
ber of individuals subject to the rules; and 

(8) the proposed repeals and new rules will not affect the state's 
economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined that 
there will be no adverse economic effect on small businesses 
or micro-businesses as there is no requirement for small busi-
nesses or micro-businesses to alter current business practices 
in order to comply with the new rules. No rural communities con-
tract with HHSC in any program or service affected by the pro-
posed rule. 
LOCAL EMPLOYMENT IMPACT 

The proposed repeals and new rules will not affect a local econ-
omy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
repeals and new rules because they are necessary to protect 
the health, safety, and welfare of the residents of Texas; and do 
not impose a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Maureen Power, Deputy Inspector General, HHSC-OIG Surveil-
lance Utilization Review, has determined that for each year of the 
first five years the proposed repeals and new rules are in effect, 
the public will benefit from adoption of the proposed repeal and 
new rules. The public benefit anticipated as a result of enforc-
ing or administering the proposed repeals and new rules will be 
a utilization review program that is both cost- and resource-effi-
cient. 
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Trey Wood, Chief Financial Officer, has also determined that for 
the first five years the repeals and new rules are in effect, there 
are no anticipated economic costs to persons who are required 
to comply with the proposed repeals and new rules because the 
repeals and new rules do not require a change to business prac-
tices and do not create additional costs to comply. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to HHS 
Office of Inspector General - Chief Counsel Division, P.O. 
Box 85200, Austin, Texas 78708, or street address 11501 
Burnet Road, Building 902, Austin, Texas 78758; or by email to 
IG_Rules_Comments_Inbox@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R061" in the subject 
line. 
SUBCHAPTER C. UTILIZATION REVIEW 
1 TAC §§371.212, 371.214, 371.216 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.102 (a), which grants HHSC-OIG the 
responsibility to conduct reviews of fraud, waste, and abuse 
in the provision and delivery of all health and human services 
in the state, including services through any state-administered 
health or human services program that is wholly or partly 
federally funded, and which provides HHSC-OIG with the au-
thority to obtain any information or technology necessary to 
enable it to meet its responsibilities; Texas Government Code 
§531.102(a-2), which requires the Executive Commissioner to 
work in consultation with the Office of the Inspector General 
to adopt rules necessary to implement a power or duty of the 
office; Texas Government Code §531.102(x), which requires 
the executive commissioner, in consultation with the office, to 
adopt rules establishing criteria for determining enforcement 
and punitive actions with regard to a provider who has violated 
state law, program rules, or the provider's Medicaid provider 
agreement; Texas Government Code §531.033, which provides 
the Executive Commissioner of HHSC with broad rulemaking 
authority; Texas Human Resources Code §32.021 and Texas 
Government Code §531.021(a), which provides HHSC with the 
authority to administer the federal medical assistance (Med-
icaid) program in Texas, to administer Medicaid funds, and to 
adopt rules necessary for the proper and efficient regulations of 
the Medicaid program; Texas Government Code §531.1131(e) 

which provides HHSC with the authority to adopt rules neces-
sary to implement this section; and Texas Human Resources 
Code §32.039, which provides authority to assess adminis-
trative penalties and damages and provides due process for 
persons potentially subject to damages and penalties. 
The repeals affect Texas Government Code Chapter 531 and 
Texas Human Resources Code Chapter 32. 
§371.212. Minimum Data Set Assessments. 
§371.214. Resource Utilization Group Classification System. 
§371.216. Waiver of Extrapolation. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204039 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 491-4058 

♦ ♦ ♦ 
1 TAC §§371.212, 371.214, 371.216, 371.218, 371.220,
371.222, 371.224, 371.226, 371.228, 371.230 

STATUTORY AUTHORITY 

The new rules are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.102 (a), which grants HHSC-OIG the 
responsibility to conduct reviews of fraud, waste, and abuse 
in the provision and delivery of all health and human services 
in the state, including services through any state-administered 
health or human services program that is wholly or partly 
federally funded, and which provides HHSC-OIG with the au-
thority to obtain any information or technology necessary to 
enable it to meet its responsibilities; Texas Government Code 
§531.102(a-2), which requires the Executive Commissioner to 
work in consultation with the Office of the Inspector General 
to adopt rules necessary to implement a power or duty of the 
office; Texas Government Code §531.102(x), which requires 
the executive commissioner, in consultation with the office, to 
adopt rules establishing criteria for determining enforcement 
and punitive actions with regard to a provider who has violated 
state law, program rules, or the provider's Medicaid provider 
agreement; Texas Government Code §531.033, which provides 
the Executive Commissioner of HHSC with broad rulemaking 
authority; Texas Human Resources Code §32.021 and Texas 
Government Code §531.021(a), which provides HHSC with the 
authority to administer the federal medical assistance (Med-
icaid) program in Texas, to administer Medicaid funds, and to 
adopt rules necessary for the proper and efficient regulations of 
the Medicaid program; Texas Government Code §531.1131(e) 
which provides HHSC with the authority to adopt rules neces-
sary to implement this section; and Texas Human Resources 
Code §32.039, which provides authority to assess adminis-
trative penalties and damages and provides due process for 
persons potentially subject to damages and penalties. 
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The new rules affect Texas Government Code Chapter 531 and 
Texas Human Resources Code Chapter 32. 
§371.212. Utilization Review of Nursing Facilities. 

(a) OIG conducts utilization reviews of nursing facility 
providers for residents enrolled in fee-for-service and managed care. 

(b) For purposes of this subchapter, Resource Utilization 
Group (RUG) means the 34-group case mix classification system 
selected by the state and established by CMS or a successor case mix 
classification system selected by the state. 

(c) A nursing facility provider must conduct accurate, stan-
dardized, and reproducible assessments of each resident's functional 
capacity, using a minimum data set (MDS) assessment and the guid-
ance of the Resident Assessment Instrument (RAI) User's Manual. 
These assessments must be conducted on the schedule required by 
HHSC. All MDS items coded on an MDS assessment must be in 
accordance with all applicable state and federal law, rules, and policy, 
including: 

(1) the RAI User's Manual; 

(2) CMS updates to the RAI User's Manual; 

(3) 42 C.F.R. §483.20 (relating to Resident Assessment); 

(4) administrative rules applicable to Medicaid providers, 
including 26 TAC Chapter 554 (relating to Nursing Facility Require-
ments for Licensure and Medicaid Certification); and 

(5) HHSC and CMS policy guidance. 

(d) A nursing facility provider must code on the MDS assess-
ment only those events occurring during the look-back period. The 
look-back period is the assessment timeframe preceding the assessment 
reference date (ARD) that is used when coding each item on the MDS 
assessment. The ARD is the last day of the look-back period. 

(e) Any information on the MDS assessment is part of each 
corresponding claim for Medicaid reimbursement. 

(f) Electronic or digital signatures on an MDS assessment 
must comply with the RAI Manual and Texas Business and Commerce 
Code Chapter 322. 

(g) A complete MDS assessment must include: 

(1) a valid, supporting Long-Term Care Medicaid Informa-
tion (LTCMI) form, or successor form required by HHSC, which the 
nursing facility provider must maintain with the corresponding MDS; 
and 

(2) the signature and title of each person completing any 
section of the MDS assessment for Medicaid reimbursement and the 
sections and completion dates corresponding to each signature. 

(h) Each individual signing the signature section of the MDS 
assessment is certifying that the information entered on the MDS as-
sessment is accurate. Any individual or nursing facility provider that 
submits false or inaccurate information is subject to sanctions under 
Subchapter G of this chapter (relating to Administrative Actions and 
Sanctions). 

(i) Upon request, a complete MDS assessment must be pro-
vided to the OIG nurse reviewer during the onsite or desk utilization 
review. 

(j) When correcting errors in an MDS assessment prior to the 
start of an OIG utilization review, the nursing facility staff must use the 
MDS Correction Policy in the MDS RAI User's Manual. The nursing 
facility provider must maintain documentation in the clinical record 
that supports the corrected MDS assessment. Nursing facility staff 

must not correct or modify any MDS assessment reviewed during an 
OIG utilization review until after any reconsideration review and ap-
peal has been finally determined. 

§371.214. HHSC-Approved Online RUG or Other HHSC-Required 
Training Course. 
All nursing facility registered nurse (RN) assessment coordinators must 
successfully complete the HHSC-approved online RUG, or an HHSC-
approved successor training, within the HHSC-required time period. 
An RN assessment coordinator who signs the Long-Term Care Medic-
aid Information (LTCMI) or successor form or certifies the complete-
ness of a minimum data set (MDS) assessment for Medicaid reimburse-
ment must, at the time of signing, be current on his or her HHSC-ap-
proved RUG, or other HHSC-required, training. 

§371.216. Nursing Facility Clinical Records. 
(a) All coded items on minimum data set (MDS) assessments 

must be accurate and supported by documentation in the recipient's 
clinical record. Completion of the MDS assessment does not remove 
the nursing facility provider's responsibility to document in the clinical 
record a detailed assessment of all relevant issues that affect the recip-
ient. 

(1) Clinical documentation must contain individualized 
care plans and document pertinent facts, findings, and observations 
about an individual's health history, including past and present ill-
nesses, treatments, and outcomes to support the assessment and the 
care provided. 

(2) Sources of information, such as other health care pro-
fessionals and family members, utilized for the MDS assessment must 
be identified in the clinical record. 

(3) Clinical records must include the recipient's name and 
the signatures, dates of signatures, and titles of individuals providing 
care for the recipient. 

(4) Documents, such as grids and flow sheets that include 
entries by multiple staff members at different times, must include com-
plete dates with initials or signatures to clearly identify who provided 
the care. For purposes of this paragraph, a signature may be an origi-
nal handwritten signature or an electronic signature as set out in Texas 
Business and Commerce Code Chapter 322 (relating to the Uniform 
Electronic Transactions Act). 

(b) MDS items that are inaccurate or unsupported by docu-
mentation in the recipient's clinical record may result in an adjustment 
in the RUG classification of a recipient. 

(c) A nursing facility provider that utilizes an electronic clin-
ical record system must maintain MDS assessments in the recipient's 
clinical record in accordance with the Resident Assessment Instrument 
(RAI) User's Manual. 

(d) Nursing facility resident records must be maintained in ac-
cordance with the nursing facility provider's contract with HHSC and 
all applicable state and federal law, rules, and policy, including: 

(1) 26 TAC Chapter 554 (relating to Nursing Facility Re-
quirements for Licensure and Medicaid Certification); 

(2) 1 TAC §354.1004 (relating to Retention of Records); 

(3) 45 C.F.R. Parts 160 and 164; and 

(4) the RAI User's Manual. 

§371.218. Onsite and Desk Utilization Reviews of Nursing Facilities. 
(a) OIG selects nursing facilities for utilization review by con-

ducting a comprehensive annual review of all facilities, considering 
factors such as: 
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(1) length of time since the last review; 

(2) whether the nursing facility has ever been reviewed; 

(3) previous review results; 

(4) compliance history of the nursing facility; 

(5) nursing facilities with claims in high-dollar reimburse-
ment categories such as rehabilitation, extensive services, and special 
care services; 

(6) variances in billing patterns; 

(7) data analytics indicating potential fraud, waste, or 
abuse; and 

(8) complaints and referrals. 

(b) Onsite Utilization Reviews. 

(1) Onsite utilization reviews (onsite reviews) may be an-
nounced or unannounced. 

(2) The onsite review period begins when an OIG nurse re-
viewer presents an entrance letter to the nursing facility provider and 
ends when the nurse reviewer informs the provider that the onsite re-
view is completed. The onsite review period does not include the onsite 
exit conference. 

(3) During the onsite review, the nurse reviewer informs 
the facility staff which minimum data set (MDS) assessments were se-
lected for review. 

(4) The nursing facility provider must ensure an assigned 
staff member knowledgeable of the MDS assessments and clinical 
records is available at the facility to the nurse reviewer during the 
entire onsite review. 

(5) A nursing facility provider must make reasonable ef-
forts to begin providing requested documents to the nurse reviewer im-
mediately after entrance to the facility. For records stored on-site, a 
nursing facility provider must provide all requested documents to the 
nurse reviewer within a reasonable time, not to exceed three hours, af-
ter the nurse reviewer's request for documents and during regular busi-
ness hours. If OIG determines the requested records are stored off-site 
or otherwise unavailable for immediate retrieval, OIG may extend the 
three-hour deadline. 

(6) During the onsite review, when the nurse reviewer 
identifies a potential MDS assessment error, the nurse reviewer re-
quests supporting documentation from the assigned nursing facility 
staff member. 

(7) The nursing facility provider must provide to OIG 
all requested documentation, including supporting documentation 
described in paragraph (6) of this subsection, in the format requested, 
during business hours of the onsite review period and prior to the 
onsite exit conference, except when OIG determines that the provider 
has made reasonable efforts to provide such documentation during the 
onsite review period but has been unable to do so. 

(8) If OIG determines that the nursing facility provider has 
made reasonable efforts to provide requested documentation during the 
onsite review period but has been unable to do so, OIG allows the 
provider to provide the requested documentation in the format and time 
frame determined by OIG. 

(9) When requested, the nursing facility provider must pro-
vide, for each requested record, a signed and notarized OIG-approved 
records affidavit that properly authenticates the documents provided 
to OIG as business records pursuant to Texas Rules of Evidence Rule 
803(6) and Rule 902(10). 

(10) If a nursing facility provider does not produce records 
requested by the nurse reviewer, the provider must provide a written 
statement explaining why the records were not produced. 

(11) If a nursing facility provider refuses to provide a 
records affidavit, the nursing facility provider must state the refusal in 
writing and attach the statement to the records provided to the nurse 
reviewer. 

(12) Failure to produce requested records and affidavits 
may result in an OIG enforcement action under Subchapter G of this 
chapter (relating to Administrative Actions and Sanctions). 

(c) Desk Utilization Reviews. 

(1) For a desk utilization review, OIG sends the nursing 
facility provider a written request for records. The written request for 
records specifies the date the requested records must be received by 
OIG. The written request for records gives the provider 30 calendar 
days to provide the requested records to OIG. 

(2) The nursing facility provider must provide all requested 
records in the format requested, and, when requested, a signed and no-
tarized OIG-approved records affidavit for each requested record that 
properly authenticates the documents as business records pursuant to 
Texas Rules of Evidence Rule 803(6) and Rule 902(10) to OIG by the 
date specified in the written request for records. 

(3) If a nursing facility provider does not produce the re-
quested records by the date specified in the OIG records request, the 
provider must provide a written statement explaining why the records 
were not produced. 

(4) If a nursing facility provider refuses to provide a 
records affidavit, the nursing facility provider must state the refusal in 
writing and attach the statement to the records provided to OIG. 

(5) Failure to produce requested records and affidavits may 
result in OIG enforcement action under Subchapter G of this chapter 
(relating to Administrative Actions and Sanctions). 

§371.220. Exit Conferences. 

(a) For onsite reviews: 

(1) OIG conducts an onsite, and subsequent telephone, exit 
conference after the onsite review is complete. 

(2) The nurse reviewer communicates preliminary findings 
to the nursing facility staff during the onsite exit conference. 

(3) OIG conducts a telephone exit conference after the on-
site exit conference. 

(b) For desk reviews, OIG conducts a telephone exit confer-
ence after the desk review is complete. 

(c) For onsite and desk reviews, OIG provides the following 
information in writing to the nursing facility staff prior to the telephone 
exit conference: 

(1) a list of reviewed assessments with proposed RUG 
changes; 

(2) a preliminary statement of findings; 

(3) the notification of potential RUG changes letter; 

(4) the estimated recovery amount; and 

(5) the requirements for submission of a reconsideration re-
quest. 

§371.222. Reconsideration of Utilization Review Results. 
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(a) The nursing facility provider may submit a request to OIG 
for reconsideration of the results of the onsite or desk utilization review. 

(b) A complete reconsideration request must: 

(1) be in writing; 

(2) clearly identify the specific minimum data set (MDS) 
assessment errors for which reconsideration is requested; 

(3) contain a detailed description of the basis for each ob-
jection to the MDS assessment errors for which reconsideration is re-
quested; 

(4) include any documents the nursing facility provider be-
lieves are necessary to support each objection to the identified MDS 
assessment errors for which reconsideration is requested, including the 
documents the nursing facility provider provided during the review; 

(5) when requested, include a signed and notarized OIG-
approved records affidavit, for each record, that properly authenticates 
the documents described in paragraph (4) of this subsection as business 
records pursuant to Texas Rules of Evidence Rule 803(6) and Rule 
902(10); 

(6) be sent to the OIG Utilization Review unit at the elec-
tronic or physical address indicated on the formal notification of RUG 
changes, or successor notification; and 

(7) be electronically submitted or postmarked on or before 
the 15th calendar day after the telephone exit conference; or, if the 15th 
calendar day falls on a Sunday or national holiday as defined in Texas 
Government Code §662.003(a), the following business day. 

(c) Untimely or incomplete reconsideration requests are de-
nied. MDS assessment errors not specifically identified in the recon-
sideration request are not reconsidered. MDS assessment errors that do 
not result in a RUG change are not reconsidered. 

(d) If, as part of the reconsideration request, the nursing facil-
ity provider submits documents that were not provided to OIG prior to 
the telephone exit conference, these documents must be accompanied 
by: 

(1) when requested, a signed and notarized OIG-approved 
records affidavit, for each record, that properly authenticates the doc-
uments as business records pursuant to Texas Rules of Evidence Rule 
803(6) and Rule 902(10); and 

(2) a signed and notarized affidavit, for each record, spec-
ifying why the record was not previously produced and the circum-
stances under which the documents were found, including the date 
found, the person who found the documents, and the location of the 
documents when found. 

(e) At the conclusion of the reconsideration review, OIG Uti-
lization Review issues written results of the review to the nursing fa-
cility provider. 

§371.224. Appeals of Reconsideration Results. 
If a nursing facility provider disagrees with the results of a reconsid-
eration review, the provider may request a hearing to appeal a RUG 
change pursuant to Chapter 357, Subchapter I of this title (relating to 
Hearings Under the Administrative Procedure Act). A nursing facility 
provider may not request a hearing to appeal a RUG change unless the 
provider made a timely and complete request for a reconsideration re-
view. 

§371.226. Calculation of Overpayments and Underpayments. 
(a) For each specific RUG that is found to be in error during 

the review and for which no timely and complete reconsideration re-
view was requested, OIG may direct the reclassification of the RUG 

and recover an overpayment, or reimburse an underpayment, after the 
reconsideration request deadline has passed. 

(b) For each specific RUG for which a reconsideration review 
was granted and for which no hearing was requested, OIG may direct 
the reclassification of the RUG and recover an overpayment after the 
hearing request deadline has passed. 

(c) For each specific RUG for which a timely request for a 
hearing is made, OIG may direct the reclassification of the RUG and 
recover an overpayment after a final decision regarding the appeal is 
issued. 

(d) OIG may recover overpayments and reimburse underpay-
ments after due process has been concluded for all RUGs in the review. 

(e) OIG may use statistical sampling and extrapolation for 
nursing facility utilization review cases in accordance with §371.35 of 
this title (relating to Use of Statistical Sampling and Extrapolation). 

§371.228. Recoveries. 

(a) OIG recovers any overpayments associated with a mini-
mum data set (MDS) assessment error. OIG may recover an overpay-
ment if the overpayment was identified during an OIG utilization re-
view of a nursing facility provider. The provider is reimbursed for any 
underpayments. 

(b) An overpayment amount is a debt owed to the Texas Med-
icaid program. 

§371.230. Waiver of Extrapolation. 

(a) The OIG may waive the calculation of an overpayment by 
extrapolation for any of the RUG classifications found in error. 

(b) A provider must request a waiver of extrapolation in writ-
ing on or before the 15th calendar day after receipt of the final notice of 
overpayment. The provider's request for waiver of extrapolation must 
include sufficient evidence to demonstrate good cause for the waiver. 
The OIG may request additional evidence or documentation from the 
provider or other sources in evaluating the request. 

(c) The OIG is vested with the sole discretion to evaluate the 
provider's showing of good cause and to determine whether waiver of 
extrapolation is warranted. 

(d) The decision to grant, deny, or modify a request for waiver 
of extrapolation is not subject to administrative or judicial review. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204040 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 491-4058 

♦ ♦ ♦ 

CHAPTER 372. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES AND SUPPLEMENTAL 
NUTRITION ASSISTANCE PROGRAMS 
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The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §372.355, concerning Treatment of Resources in SNAP; 
§372.406, concerning Countable and Excluded Income in 
SNAP; and §372.410, concerning Allowable Deductions from 
Countable Income in SNAP. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to comply with the Food and Nutri-
tion Service (FNS) decision to discontinue the Texas Integrated 
Eligibility Redesign System (TIERS) Rules Waiver. This waiver 
allowed HHSC to modify certain eligibility criteria for SNAP to 
align agency SNAP policy and system functionality with other 
HHSC programs. Because the waiver expired, HHSC must now 
follow federal regulations regarding excluded resources and in-
come. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §372.355 aligns HHSC pol-
icy with federal regulations by deleting §372.355(d)(3) and 
§372.355(d)(4). As amended, HHSC will follow 7 CFR 273.8(e). 
Section 372.355(d)(3) and §372.355(d)(4) are proposed to be 
deleted because the exclusion for certain Native American pay-
ments and Volunteers in Service to America (VISTA) program 
payments when determining countable resources are already 
referenced in §273.8(e)(11). The paragraphs are renumbered 
to account for the deletions. 
The proposed amendment to §372.406 aligns HHSC policy with 
federal regulations by deleting §372.406(b)(1). As amended, 
HHSC will follow 7 CFR 273.9(c)(10) when excluding certain 
VISTA program payments. Section 372.406(b)(1) is redun-
dant and proposed to be deleted because the exclusion for 
certain VISTA program payments when determining countable 
income is stated in the federal regulations already referenced in 
§372.406(a). 
The proposed amendment to §372.410 aligns HHSC policy 
with federal regulations by modifying §372.410(1) and deleting 
§372.410(2). As amended, HHSC will follow 7 CFR 273.9 
when allowing deductions for self-employment expenses and 
uncapped shelter deductions for certain SNAP households. 
Section 372.410(2) is redundant and proposed to be deleted 
because the uncapped shelter deduction for certain SNAP 
households are stated in the federal regulations already refer-
enced in §372.410. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 

(5) the proposed rules will not create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) HHSC has insufficient information to determine the proposed 
rules' effect on the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rule does not apply to small or micro-busi-
nesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to receive a source of 
federal funds or comply with federal law. 
PUBLIC BENEFIT AND COSTS 

Michelle Alletto, Chief Program and Services Officer, has deter-
mined that for each year of the first five years the rules are in 
effect, there will be minimal impact on the public. Waiver evalu-
ations conducted prior to the waiver expiration showed that these 
exclusions applied to very few households. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules be-
cause waiver evaluations conducted prior to the waiver expira-
tion showed that these exclusions applied to very few house-
holds. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R089" in the subject 
line. 
SUBCHAPTER B. ELIGIBILITY 
DIVISION 6. RESOURCES 
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1 TAC §372.355 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Human Resources Code §33.002, which requires the Executive 
Commissioner to adopt rules related to distribution of SNAP 
benefits. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §33.002. 
§372.355. Treatment of Resources in SNAP. 

(a) In SNAP, the Texas Health and Human Services Commis-
sion (HHSC) follows 7 CFR §273.8(a) and (b) to determine the count-
able resources limit. Unless a household is considered categorically 
eligible for SNAP under 7 CFR §273.2(j) by receiving Supplemental 
Security Income, TANF cash, or TANF non-cash benefits, the count-
able resource limit for a household is the amount of liquid resources 
and excess vehicle values specified in 7 CFR §273.8(b). 

(b) HHSC follows 7 CFR §273.8 to determine whose re-
sources to count in SNAP. 

(c) HHSC follows 7 CFR §273.8 to determine what resources 
are counted, and 7 CFR §273.8(e) and 7 U.S.C. §2014(g) to determine 
what resources are excluded. 

(d) HHSC also excludes: 

(1) up to $2,000 of gifts annually from tax-exempt organi-
zations provided to children with life-threatening conditions; 

(2) independent living payments to youths who are leav-
ing foster care, as provided by the Social Security Act, Title IV-E (42 
U.S.C. §670 et seq.); 

[(3) funds from payments up to $2,000 to Native Ameri-
cans made under the federal Old Age Assistance Claims Settlement 
Act (25 U.S.C. §2301) or the federal Alaska Native Claims Settlement 
Act (43 U.S.C. §1601);] 

[(4) funds from payments made to volunteers under Title I 
of the Domestic Volunteer Services Act of 1973 (regardless of whether 
the recipient was receiving SNAP benefits at the time of receipt);] 

(3) [(5)] funds from adoption subsidy payments made un-
der Title IV-A and Title IV-E of the Social Security Act; 

(4) [(6)] funds from insurance policy dividends; 

(5) [(7)] funds from veterans payments earmarked as a 
housebound allowance or as an aid and attendance allowance; 

(6) [(8)] $15,000 for the first vehicle and $4,650 for each 
additional vehicle; 

(7) [(9)] resources of categorically eligible households as 
described in 7 CFR §273.8(a); and 

(8) [(10)] funds held in a school-based account or bond as 
described by §28.0024 of the Texas Education Code and authorized by 
§33.0291 of the Texas Human Resources Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 

TRD-202204030 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 

DIVISION 7. INCOME 
1 TAC §372.406, §372.410 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas 
Human Resources Code §33.002, which requires the Executive 
Commissioner to adopt rules related to distribution of SNAP ben-
efits. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §33.002. 
§372.406. Countable and Excluded Income in SNAP. 

(a) In SNAP, the Texas Health and Human Services Commis-
sion (HHSC) follows 7 CFR §273.9 to determine what income to count, 
and 7 CFR §273.9(c) and 7 U.S.C. §2014(d) to determine what income 
to exclude. 

(b) HHSC also excludes: 

[(1) payments described in §372.404(7) of this division (re-
lating to Countable and Excluded Income in TANF);] 

(1) [(2)] any income described in §372.355(d) of this sub-
chapter (relating to Treatment of Resources in SNAP); 

(2) [(3)] amounts deducted from royalties for production 
expenses and severance taxes; and 

(3) [(4)] interest earned on a school-based account or bond 
as described by §28.0024 of the Texas Education Code and authorized 
by §33.0291 of the Texas Human Resources Code. 

§372.410. Allowable Deductions from Countable Income in SNAP. 
In SNAP, the Texas Health and Human Services Commission (HHSC) 
allows a deduction for expenses as required by 7 CFR §273.9, and 
HHSC: 

(1) allows actual self-employment expenses [but does not 
deduct expenses related to income from illegal activities]; 

[(2) allows an uncapped excess shelter deduction for 
households with an elderly or disabled member, even if the member 
is disqualified;] 

(2) [(3)] deducts a standard utility allowance (SUA) for 
households that qualify; 

(3) [(4)] deducts a basic utility allowance (BUA) for house-
holds with utility expenses that do not qualify for the SUA in paragraph 
(2) [(3)] of this section; 

(4) [(5)] deducts a telephone allowance for households 
with a telephone expense that do not qualify for the SUA in paragraph 
(2) [(3)] of this section or the BUA in paragraph (3) [(4)] of this 
section; 

(5) [(6)] allows a standard shelter deduction for homeless 
households; 
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(6) [(7)] does not allow a deduction for actual utility ex-
penses; and 

(7) [(8)] gives elderly or disabled households the option of 
deducting actual allowable medical expenses (as explained in 7 CFR 
§273.9(d)(3)) or using a standard medical deduction of an amount 
HHSC negotiates annually with the U.S. Department of Agriculture, 
Food and Nutrition Service. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204031 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 

SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 2. INTERVIEW 
1 TAC §372.957 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§372.957, concerning Periodic Eligibility Review. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to align the section with the im-
plementation of Senate Bill (S.B.) 224, 87th Legislature, Regu-
lar Session, 2021, which requires HHSC to provide a 36-month 
Supplemental Nutrition Assistance Program (SNAP) certification 
period for eligible households in which all members are elderly 
(60 years of age or older) or disabled and have no earned in-
come who are certified on or after September 1, 2021. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §372.957 changes the 36-month 
certification period to apply to eligible households containing 
all elderly or disabled members, and removes language con-
cerning the SNAP Supplemental Security Income (SNAP-SSI) 
waiver that expired in 2021. The SNAP-SSI waiver only allowed 
a 36-month certification period for households receiving SSI. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
or administering the rule does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 

(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will increase the number of individuals sub-
ject to the rule; and 

(8) the proposed rule will not affect the state’s economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. 
The rule does not apply to and will not impose any additional 
costs on small or micro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to 
§372.957 because the rule is necessary to implement legislation 
that does not specifically state that §2001.0045 applies to the 
rule. 
PUBLIC BENEFIT AND COSTS 

Michelle Alletto, Chief Program and Services Officer, has deter-
mined that for each year of the first five years the rule is in effect, 
the public benefit will be that more eligible households will be 
certified for SNAP benefits for 36 months. This will also reduce 
eligibility staff workload, as benefit recertification will occur less 
frequently for this population. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
there is no requirement to alter business practices. The pro-
posed rule only affects the length of the certification period for 
certain people receiving SNAP benefits. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 701 W. 51st Street, 
Austin, Texas 78751; or emailed to HHSRulesCoordinationOf-
fice@hhs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
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business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 22R086" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Human Resources Code §33.002, which requires the Executive 
Commissioner to adopt rules related to distribution of SNAP 
benefits. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §33.002. 
§372.957. Periodic Eligibility Review. 

(a) In some TANF cases, the Texas Health and Human 
Services Commission (HHSC) elects to review eligibility every 12 
months, but in most cases, HHSC reviews eligibility every six months. 

(b) SNAP eligibility periods vary from one to 12 months, 
based on household circumstances and as determined by HHSC, 
except: 

(1) as explained in §372.654 of this chapter (relating to 
SNAP-CAP Certification Process); and 

(2) for a [categorically eligible] household in which all 
members are elderly or disabled with no earned income [receive 
Supplemental Security Income], the eligibility period is 36 months (as 
approved by the U.S. Department of Agriculture, Food and Nutrition 
Service). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 3, 2022. 
TRD-202203975 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 206-4621 

♦ ♦ ♦ 
TITLE 7. BANKING AND SECURITIES 

PART 7. STATE SECURITIES BOARD 

CHAPTER 133. FORMS 
7 TAC §§133.2 - 133.4, 133.9 - 133.11, 133.14, 133.15, 133.19 
- 133.23 

The Texas State Securities Board proposes the repeal of thir-
teen rules, concerning forms adopted by reference. These forms 
would be repealed, and new replacement forms are being cur-
rently proposed that are updated to standardize and improve the 
forms through nonsubstantive changes. Specifically, the State 
Securities Board proposes the repeal of §133.2, a form concern-
ing Public Information Charges--Billing Detail; §133.3, a form 
concerning The State Securities Board Adopts by Reference 
the ADA Accommodations Request Form; §133.4, a form con-
cerning Request for Consideration of a Registration Application 
by a Military Applicant; §133.9, a form concerning Notice Fil-

ing for Third Party Brokerage Arrangements on Financial En-
tity Premises; §133.10, a form concerning Investment Company 
Report of Sales; §133.11, a form concerning Sales Report for 
Non-continuous Offerings; §133.14, a form concerning Consent 
of Independent Accountants; §133.15, a form concerning Texas 
Crowdfunding Portal Registration; §133.19, a form concerning 
Waiver or Refund Request by a Military Applicant; §133.20, a 
form concerning Texas Crowdfunding Portal Registration by an 
Authorized Small Business Development Entity; §133.21, a form 
concerning Crowdfunding Exemption Notice (SEC Rule 147A 
Offerings using §139.26); §133.22, a form concerning Waiver 
or Refund Request by a Military Spouse for a Renewal Fee; and 
§133.23, a form concerning Request for Recognition of Out-Of-
State License or Registration by a Military Spouse. 
Clint Edgar, Deputy Securities Commissioner; and Emily Diaz 
and Shaun Yarroll, Assistant Directors, Registration Division, 
have determined that for the first five-year period the repeals are 
in effect, there will be no foreseeable fiscal implications for state 
or local government as a result of administering the repeals. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for each year of the first five years the proposed repeals are in 
effect the public benefit expected as a result of adoption of the 
proposed repeals will be that forms that are no longer needed 
will be eliminated. There will be no adverse economic effect on 
micro- or small businesses or rural communities. Since the pro-
posed repeals will have no adverse economic effect on micro-
or small businesses or rural communities, preparation of an eco-
nomic impact statement and a regulatory flexibility analysis is not 
required. There is no anticipated economic cost to persons who 
are required to comply with the repeals as proposed. There is 
no anticipated impact on local employment. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for the first five-year period the proposed repeals of the rules 
adopting by reference the forms are in effect: they do not create 
or eliminate a government program; they do not require the cre-
ation or elimination of existing employee positions; they do not 
require an increase or decrease in future legislative appropria-
tions to this agency; they do not require an increase or decrease 
in fees paid to this agency; they do not increase or decrease the 
number of individuals subject to the rule's applicability; they do 
not positively or negatively affect the state's economy; and they 
do not create a new regulation, or expand, limit, or repeal an 
existing regulation. Although the rulemaking involves repealing 
existing forms, the net effect is to merely replace the forms with 
new forms that are being concurrently proposed, while leaving 
the scope and the content of the current regulations that relate 
to these forms unchanged. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed repeals 
in the Texas Register. Written comments should be submitted to 
Marlene K. Sparkman, General Counsel, State Securities Board, 
P.O. Box 13167, Austin, Texas 78711‑3167 or faxed to (512) 
305‑8336. Comments may also be submitted electronically to 
proposal@ssb.texas.gov. In order to be considered by the Board 
at adoption, comments must be received no later than 30 days 
following publication. 
The repeals are proposed under the authority of the Texas 
Government Code, §4002.151. Section 4002.151 provides the 
Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules 
governing registration statements, applications, notices, and 
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♦ ♦ ♦ reports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements 
for different classes. The repeal of rule §133.3 is also proposed 
under the authority of the Texas Occupations Code, §54.003, 
which provides that agencies shall adopt rules to provide rea-
sonable examination accommodations to examinees diagnosed 
as having dyslexia for each licensing examination administered 
by the agency. The repeals of rules §§133.4 and 133.19 are 
also proposed under the authority of Chapter 55 of the Texas 
Occupations Code, which authorizes the agency to adopt rules 
for licensure or registration of a person who is a military spouse, 
military service member, or military veteran who meets certain 
criteria. The repeal of rule §133.20 is also proposed under the 
authority of the Texas Government Code, §4003.252(a), which 
provides the Board with the authority to adopt rules to regulate 
and facilitate online intrastate crowdfunding by authorized small 
business development entities. The repeals of rules §§133.22 
and 133.23 are also proposed under the authority of the Texas 
Occupations Code, §55.0041, which requires a state agency 
that issues a license to adopt rules to implement §55.0041 
and authorizes a state agency to adopt rules to provide for the 
issuance of a license to a military spouse to whom the agency 
provides confirmation under subsection (b)(3) of §55.0041. 
The proposal affects Chapters 4003 to 4006 of the Texas 
Government Code, particularly the statutes contained in Chap-
ter 4003, Subchapters A and F; Chapter 4004, Subchapters 
A-D and F; Chapter 4005, Subchapter A; and Chapter 4006, 
Subchapters A-C and E; as well as Texas Government Code, 
§4007.105. 
§133.2. Public Information Charges--Billing Detail. 
§133.3. The State Securities Board Adopts by Reference the ADA Ac-
commodations Request Form. 
§133.4. Request for Consideration of a Registration Application by 
a Military Applicant. 
§133.9. Notice Filing for Third Party Brokerage Arrangements on 
Financial Entity Premises. 
§133.10. Investment Company Report of Sales. 
§133.11. Sales Report for Non-continuous Offerings. 
§133.14. Consent of Independent Accountants. 
§133.15. Texas Crowdfunding Portal Registration. 
§133.19. Waiver or Refund Request by a Military Applicant. 
§133.20. Texas Crowdfunding Portal Registration by an Authorized 
Small Business Development Entity. 
§133.21. Crowdfunding Exemption Notice (SEC Rule 147A Offerings 
using §139.26). 
§133.22. Waiver or Refund Request by a Military Spouse for a Re-
newal Fee. 
§133.23. Request for Recognition of Out-Of-State License or Regis-
tration by a Military Spouse. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204042 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 305-8303 

7 TAC §§133.2 - 133.4, 133.9 - 133.11, 133.14, 133.15, 133.19 
- 133.23 

The Texas State Securities Board proposes thirteen new rules, 
concerning forms adopted by reference. Specifically, the State 
Securities Board proposes new §133.2, a form concerning Public 
Information Charges - Billing Detail; §133.3, a form concerning 
ADA Accommodations Request; §133.4, a form concerning Re-
quest for Consideration of a Registration Application by a Military 
Applicant; §133.9, a form concerning Notice Filing for Third Party 
Brokerage Arrangements on Financial Entity Premises; §133.10, 
a form concerning Investment Company Report of Sales in the 
State of Texas; §133.11, a form concerning Sales Report for 
Non-continuous Offerings; §133.14, a form concerning Consent 
of Independent Accountants; §133.15, a form concerning Texas 
Crowdfunding Portal Registration; §133.19, a form concerning 
Waiver or Refund Request by a Military Applicant; §133.20, a 
form concerning Texas Crowdfunding Portal Registration by an 
Authorized Small Business Development Entity; §133.21, a form 
concerning Crowdfunding Exemption Notice; §133.22, a form 
concerning Waiver or Refund Request by a Military Spouse for 
a Renewal Fee; and §133.23, a form concerning Request for 
Recognition of Out-Of-State License or Registration by a Mili-
tary Spouse. 
The new sections would adopt by reference forms that would be 
updated to standardize and improve the forms through nonsub-
stantive changes. Additionally, the names of three forms would 
be changed: the name of Form 133.3 would be changed to more 
concisely describe the form; the name of Form 133.10 would be 
changed to add "in the State of Texas" to remind the reporting 
party that only sales in Texas need be included in the report; and 
Form 133.21 would be changed to remove an unnecessary par-
enthetical. Existing forms §§133.2, 133.3, 133.4, 133.9, 133.10, 
133.11, 133.14, 133.15, 133.19, 133.20, 133.21, 133.22, and 
133.23 are being concurrently proposed for repeal. 
Clint Edgar, Deputy Securities Commissioner; and Emily Diaz 
and Shaun Yarroll, Assistant Directors, Registration Division, 
have determined that for the first five-year period the proposed 
forms are used there will be no foreseeable fiscal implications 
for state or local government as a result of using the proposed 
forms. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for each year of the first five years the proposed forms are used 
the public benefit expected as a result of adoption of the pro-
posed forms will be that outdated forms will be replaced with 
new, improved, and updated forms. There will be no adverse 
economic effect on micro- or small businesses or rural commu-
nities. Since the proposed forms will have no adverse economic 
effect on micro- or small businesses or rural communities, prepa-
ration of an economic impact statement and a regulatory flexibil-
ity analysis is not required. There is no anticipated economic 
cost to persons who are required to use the forms as proposed. 
There is no anticipated impact on local employment. 
Mr. Edgar, Ms. Diaz, and Mr. Yarroll have also determined that 
for the first five-year period the proposed rules adopting by ref-
erence the forms are in effect: they do not create or eliminate 
a government program; they do not require the creation or elim-
ination of existing employee positions; they do not require an 
increase or decrease in future legislative appropriations to this 
agency; they do not require an increase or decrease in fees paid 
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to this agency; they do not increase or decrease the number of 
individuals subject to the rules' applicability; they do not posi-
tively or negatively affect the state's economy; and they do not 
create a new regulation, or expand, limit or repeal an existing 
regulation. Although the rulemaking involves the creation of new 
forms, there would be no new regulation created since the net 
effect is to merely replace forms that are being concurrently pro-
posed for repeal, while leaving the scope and the content of the 
current regulations that relate to these forms unchanged. 
Comments on the proposal must be in writing and will be ac-
cepted for 30 days following publication of the proposed sec-
tions in the Texas Register. Written comments should be sub-
mitted to Marlene K. Sparkman, General Counsel, State Securi-
ties Board, P.O. Box 13167, Austin, Texas 78711‑3167 or faxed 
to (512) 305‑8336. Comments may also be submitted electron-
ically to proposal@ssb.texas.gov. In order to be considered by 
the Board at adoption, comments must be received no later than 
30 days following publication. 
The new rules are proposed under the authority of the Texas 
Government Code, §4002.151. Section 4002.151 provides the 
Board with the authority to adopt rules as necessary to imple-
ment the provisions of the Texas Securities Act, including rules 
governing registration statements, applications, notices, and re-
ports; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements 
for different classes. New rule §133.3 is also proposed under 
the authority of the Texas Occupations Code, §54.003, which 
provides that agencies shall adopt rules to provide reasonable 
examination accommodations to examinees diagnosed as hav-
ing dyslexia for each licensing examination administered by the 
agency. New rules §§133.4 and 133.19 are also proposed un-
der the authority of Chapter 55 of the Texas Occupations Code, 
which authorizes the agency to adopt rules for licensure or reg-
istration of a person who is a military spouse, military service 
member, or military veteran who meets certain criteria. New rule 
§133.20 is also proposed under the authority of the Texas Gov-
ernment Code, §4003.252(a), which provides the Board with the 
authority to adopt rules to regulate and facilitate online intrastate 
crowdfunding by authorized small business development enti-
ties. New rules §§133.22 and 133.23 are also proposed under 
the authority of the Texas Occupations Code, §55.0041, which 
requires a state agency that issues a license to adopt rules to im-
plement §55.0041 and authorizes a state agency to adopt rules 
to provide for the issuance of a license to a military spouse to 
whom the agency provides confirmation under subsection (b)(3) 
of §55.0041. 
The proposal affects Chapters 4003 to 4006 of the Texas 
Government Code, particularly the statutes contained in Chap-
ter 4003, Subchapters A and F; Chapter 4004, Subchapters 
A-D and F; Chapter 4005, Subchapter A; and Chapter 4006, 
Subchapters A-C and E; as well as Texas Government Code, 
§4007.105. 
§133.2. Public Information Charges - Billing Detail. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.3. ADA Accommodations Request. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.4. Request for Consideration of a Registration Application by 
a Military Applicant. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.9. Notice Filing for Third Party Brokerage Arrangements on 
Financial Entity Premises. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.10. Investment Company Report of Sales in the State of Texas. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.11. Sales Report for Non-continuous Offerings. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.14. Consent of Independent Accountants. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.15. Texas Crowdfunding Portal Registration. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.19. Waiver or Refund Request by a Military Applicant. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.20. Texas Crowdfunding Portal Registration by an Authorized 
Small Business Development Entity. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.21. Crowdfunding Exemption Notice. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.22. Waiver or Refund Request by a Military Spouse for a Re-
newal Fee. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

§133.23. Request for Recognition of Out-Of-State License or Regis-
tration by a Military Spouse. 

This form is available from the State Securities Board, P.O. Box 13167, 
Austin, Texas 78711-3167 and at www.ssb.texas.gov. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204041 
Travis J. Iles 
Securities Commissioner 
State Securities Board 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 305-8303 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 
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PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 55. RULES FOR ADMINISTRATIVE 
SERVICES 
SUBCHAPTER G. MANAGEMENT OF 
VEHICLES 
16 TAC §§55.110 - 55.112 

The Texas Department of Licensing and Regulation (Depart-
ment) proposes new rules to 16 Texas Administrative Code 
(TAC), Chapter 55, Subchapter G, §§55.110 - 55.112, regarding 
the Rules for Administrative Services. These proposed changes 
are referred to as "proposed rules." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The proposed rules under new Subchapter G establish new 
rules to comply with section 2171.1045 of the Texas Govern-
ment Code, which requires the adoption of rules relating to the 
assignment and use of the Department vehicles. 
The rules under 16 TAC, Chapter 55, implement Texas Gov-
ernment Code, Chapter 2155, Purchasing: General Rules and 
Procedures; Chapter 2156, Purchasing Methods; Chapter 2161, 
Historically Underutilized Businesses; Chapter 2260, Resolution 
of Certain Contract Claims Against the State; Chapter 2261, 
State Contracting Standards and Oversight; Chapter 552, Public 
Information; and Chapter 2009, Alternative Dispute Resolution 
for use by Governmental Bodies. Chapter 55 also implements 
Civil Practice and Remedies Code, Chapter 107, Permission to 
Sue the State; and Chapter 154, Alternative Dispute Resolution 
Procedures. 
SECTION-BY-SECTION SUMMARY 

The proposed rules add new Subchapter G. Management of Ve-
hicles. 
The proposed rules add new §55.110, Vehicle Management 
Plan. The proposed rules adopt the Texas State Vehicle Fleet 
Management Plan developed by the Office of the Vehicle Fleet 
Management, Statewide Procurement Division of the Texas 
Comptroller of Public Accountants to the extend applicable. 
The proposed rules add new §55.111, Motor Pool. The pro-
posed rules establish that each Department vehicle, that is not 
assigned to a field employee, or used for undercover or surveil-
lance activities, must be assigned to the Department motor pool 
and available for checkout. 
The proposed rules add new §55.112, Assignment of Vehicles. 
The proposed rules establish the process to be used to assign a 
vehicle to an individual on a regular basis. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules 
are in effect, there are no estimated additional costs to state or 
local government as a result of enforcing or administering the 
proposed rules. Mr. Couvillon has determined that for each year 
of the first five years the proposed rules are in effect, there will 
be reductions in costs to the state or local government as a re-
sult of enforcing or administering the proposed rules. 

The proposed rules require for a motor pool vehicle to be used 
by an agency employee instead of a rental vehicle or the em-
ployee's personal vehicle, which necessitates reimbursement to 
the employee, will reduce the agency's travel costs and costs to 
the State. However, the amount of this reduction cannot be es-
timated as it will depend on how many vehicles are available at 
any given time, how many days a vehicle will be needed or miles 
it will be driven, and how many employees will be able to avail 
themselves of the vehicles. The proposed rules will not reduce 
the number of employees or resources needed by the agency. 
Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a 
result of enforcing or administering the proposed rules. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Mr. Couvillon has determined that the proposed rules will not 
affect a local economy, so the agency is not required to prepare 
a local employment impact statement under Government Code 
§2001.022. 
PUBLIC BENEFITS 

Mr. Couvillon also has determined that for each year of the first 
five-year period the proposed rules are in effect, the public ben-
efit will be that the agency will reduce travel costs and ultimately 
costs to the state. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL 

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply 
with the proposed rules. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of the 
proposed rules. Because the agency has determined that 
the proposed rules will have no adverse economic effect on 
small businesses, micro-businesses, or rural communities, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002, are not required. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

The proposed rules do not have a fiscal note that imposes a 
cost on regulated persons, including another state agency, a 
special district, or a local government. Therefore, the agency is 
not required to take any further action under Government Code 
§2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed 
rules will be in effect, the agency has determined the following: 
1. The proposed rules do not create or eliminate a government 
program. 
2. Implementation of the proposed rules does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 
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3. Implementation of the proposed rules does not require an 
increase or decrease in future legislative appropriations to the 
agency. 
4. The proposed rules do not require an increase or decrease in 
fees paid to the agency. 
5. The proposed rules create a new regulation. The proposed 
rules create a new regulation with requirements for the agency 
in the management of its vehicles. 
6. The proposed rules do not expand, limit, or repeal an existing 
regulation. 
7. The proposed rules do not increase or decrease the number 
of individuals subject to the rules' applicability. 
8. The proposed rules do not positively or adversely affect this 
state's economy. 
TAKINGS IMPACT ASSESSMENT 

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules 
do not restrict, limit, or impose a burden on an owner's rights to 
his or her private real property that would otherwise exist in the 
absence of government action. As a result, the proposed rules 
do not constitute a taking or require a taking impact assessment 
under Government Code §2007.043. 
PUBLIC COMMENTS 

Comments on the proposed rules may be submit-
ted electronically on the Department's website at 
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile to 
(512) 475-3032; or by mail to Shamica Mason, Legal Assistant, 
Texas Department of Licensing and Regulation, P.O. Box 
12157, Austin, Texas 78711. The deadline for comments is 30 
days after publication in the Texas Register. 

STATUTORY AUTHORITY 

The proposed rules are proposed under Texas Occupations 
Code, Chapter 51, which authorizes the Texas Commission of 
Licensing and Regulation, the Department's governing body, to 
adopt rules as necessary to implement that chapter. The pro-
posed rules are also proposed under Texas Government Code, 
Chapter 2271, which requires the adoption of rules related to 
the assignment and use of the Department vehicles. 
No other statutes, articles, or codes are affected by the proposed 
rules. 
§55.110. Vehicle Management Plan. 
To the extent applicable, the department adopts the Texas State Vehicle 
Fleet Management Plan developed by the Office of Vehicle Fleet Man-
agement, Statewide Procurement Division of the Texas Comptroller of 
Public Accountants. 

§55.111. Motor Pool. 
(a) Each department vehicle, except a vehicle assigned to a 

field employee or a vehicle used for undercover activities, or a vehi-
cle used for surveillance activities, must be assigned to the department 
motor pool. 

(b) A vehicle assigned to the department motor pool must be 
available for check-out, as needed and as available. 

(c) A vehicle assigned to the department motor pool must be 
used whenever possible, rather than relying on a rental vehicle or em-
ployee reimbursement for the use of a personal vehicle. 

§55.112. Assignment of Vehicles. 

(a) The department must assign a vehicle to a specific user lo-
cation, organizational unit, or individual, to properly account for, track, 
and monitor the vehicle. 

(b) If the department assigns a vehicle to an individual admin-
istrative or executive employee, on a permanent or daily basis, the de-
partment must keep on file a document signed by the executive director 
stating that the assignment is critical to the mission of the department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204045 
Brad Bowman 
General Counsel 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 463-7750 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 21. TEXAS STATE BOARD OF 
EXAMINERS OF PSYCHOLOGISTS 

CHAPTER 463. APPLICATIONS AND 
EXAMINATIONS 
SUBCHAPTER B. LICENSING REQUIRE-
MENTS 
22 TAC §463.11 

The Texas Behavioral Health Executive Council proposes 
amendments to §463.11, relating to Supervised Experience 
Required for Licensure as a Psychologist. 
Overview and Explanation of the Proposed Rule. The proposed 
amendment to subsection (b) adds the Psychological Clinical 
Science Accreditation System to the list of accredited programs 
where an applicant can count supervised experience obtained 
in excess of the 1,750 hours required as part of the applicant's 
internship. Subsection (c)(2) is proposed to be deleted, doing 
away with any time requirements between when a degree is 
awarded and when the individual applies for licensure. Corre-
sponding amendments have been made in subsection (f) be-
cause of the deletion of subsection (c)(2). 
Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the 
proposed rule is in effect, there will be no additional estimated 
cost, reduction in costs, or loss or increase in revenue to the state 
or local governments as a result of enforcing or administering the 
rule. Additionally, Mr. Spinks has determined that enforcing or 
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government. 
Public Benefit. Mr. Spinks has determined for the first five-year 
period the proposed rule is in effect there will be a benefit to 
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for 
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each year of the first five years the rule is in effect, the public 
benefit anticipated as a result of enforcing the rule will be to help 
the Executive Council protect the public. 
Probable Economic Costs. Mr. Spinks has determined for the 
first five-year period the proposed rule is in effect, there will be 
no additional economic costs to persons required to comply with 
this rule. 
Small Business, Micro-Business, and Rural Community Impact 
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect 
on small businesses, micro-businesses, or rural communities. 
Regulatory Flexibility Analysis for Small and Micro-Businesses 
and Rural Communities. Mr. Spinks has determined that the 
proposed rule will have no adverse economic effect on small 
businesses, micro-businesses, or rural communities. Thus, the 
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code. 
Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not 
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code. 
Requirement for Rules Increasing Costs to Regulated Persons. 
The proposed rule does not impose any new or additional 
costs to regulated persons, state agencies, special districts, or 
local governments; therefore, pursuant to §2001.0045 of the 
Tex. Gov't Code, no repeal or amendment of another rule is 
required to offset any increased costs. Additionally, no repeal or 
amendment of another rule is required because the proposed 
rule is necessary to protect the health, safety, and welfare of the 
residents of this state and because regulatory costs imposed by 
the Executive Council on licensees is not expected to increase. 
Government Growth Impact Statement. For the first five-year 
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government 
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination 
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does 
not require an increase or decrease in fees paid to the agency; 
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of 
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy. 
Takings Impact Assessment. Mr. Spinks has determined that 
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the 
Tex. Gov't Code. 
REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed rule may be submitted by mail to Brenda Skiff, Execu-
tive Assistant, Texas Behavioral Health Executive Council, 1801 
Congress Ave., Ste. 7.300, Austin, Texas 78701 or via the Coun-
cil's Contact Us webpage (https://www.bhec.texas.gov/contact-
us/index.html). To submit a comment via the Contact Us web-
page simply click on the "Email Us" link on that page and select 
"Submission of Public Comment for Proposed Rule(s) or Open 
Meeting" from the drop-down menu. Please use the subject line 
"Public Comment for (enter rule number here)" to ensure your 

comments are associated with the correct rule and directed ac-
cordingly. The deadline for receipt of comments is 5:00 p.m., 
Central Time, on November 21, 2022, which is at least 30 days 
from the date of publication of this proposal in the Texas Regis-
ter. 

Statutory Authority. The rule is proposed under Tex. Occ. Code, 
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all 
rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
Additionally, the Executive Council proposes this rule pursuant 
to the authority found in §507.152 of the Tex. Occ. Code which 
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §501.1515 of the Tex. Occ. Code the Texas 
State Board of Examiners of Psychologists previously voted and, 
by a majority, approved to propose this rule to the Executive 
Council. The rule is specifically authorized by §501.1515 of the 
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to 
obtain a license; the scope of practice, standards of care, and 
ethical practice; continuing education requirements for license 
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter. 
The Executive Council also proposes this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 501 and 507 of the Texas Occupations Code and 
may propose this rule. 
Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
No other code, articles or statutes are affected by this section. 
§463.11 Supervised Experience Required for Licensure as a Psychol-
ogist. 

(a) Required Supervised Experience. In order to qualify for li-
censure, an applicant must submit proof of a minimum of 3,500 hours 
of supervised experience, at least 1,750 of which must have been ob-
tained through a formal internship that occurred within the applicant's 
doctoral degree program and at least 1,750 of which must have been 
received as a provisionally licensed psychologist (or under provisional 
trainee status under prior versions of this rule). 

(1) A formal internship completed after the doctoral degree 
was conferred, but otherwise meeting the requirements of this rule, will 
be accepted for an applicant whose doctoral degree was conferred prior 
to September 1, 2017. 

(2) The formal internship must be documented by the Di-
rector of Internship Training. Alternatively, if the Director of Intern-
ship Training is unavailable, the formal internship may be documented 
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by a licensed psychologist with knowledge of the internship program 
and the applicant's participation in the internship program. 

(3) Following conferral of a doctoral degree, 1,750 hours 
obtained or completed while employed in the delivery of psychological 
services in an exempt setting, while licensed or authorized to practice 
in another jurisdiction, or while practicing as a psychological associate 
or specialist in school psychology in this state may be substituted for 
the minimum of 1,750 hours of supervised experience required as a 
provisionally licensed psychologist if the experience was obtained or 
completed under the supervision of a licensed psychologist. Post-doc-
toral supervised experience obtained without a provisional license or 
trainee status prior to September 1, 2016, may also be used to satisfy, 
either in whole or in part, the post- doctoral supervised experience re-
quired by this rule if the experience was obtained under the supervision 
of a licensed psychologist. 

(b) Satisfaction of Post-doctoral Supervised Experience with 
Doctoral Program Hours. 

(1) Applicants who received their doctoral degree from a 
degree program accredited by the American Psychological Association 
(APA), the Canadian Psychological Association (CPA), Psychological 
Clinical Science Accreditation System (PCSAS), or a substantially 
equivalent degree program, may count the following hours of super-
vised experience completed as part of their degree program toward the 
required post-doctoral supervised experience: 

(A) hours in excess of 1,750 completed as part of the 
applicant's formal internship; and 

(B) practicum hours certified by the doctoral program 
training director (or the director's designee) as meeting the following 
criteria: 

(i) the practicum training is overseen by the graduate 
training program and is an organized, sequential series of supervised 
experiences of increasing complexity, serving to prepare the student 
for internship and ultimately licensure; 

(ii) the practicum training is governed by a written 
training plan between the student, the practicum training site, and the 
graduate training program. The training plan must describe how the 
trainee's time is allotted and assure the quality, breadth, and depth of the 
training experience through specification of the goals and objectives of 
the practicum, the methods of evaluation of the trainee's performance, 
and reference to jurisdictional regulations governing the supervisory 
experience. The plan must also include the nature of supervision, the 
identities of the supervisors, and the form and frequency of feedback 
from the agency supervisor to the training faculty. A copy of the plan 
must be provided to the Council upon request; 

(iii) the supervising psychologist must be a member 
of the staff at the site where the practicum experience takes place; 

(iv) at least 50% of the practicum hours must be in 
service-related activities, defined as treatment or intervention, assess-
ment, interviews, report-writing, case presentations, and consultations; 

(v) individual face-to-face supervision shall consist 
of no less than 25% of the time spent in service-related activities; 

(vi) at least 25% of the practicum hours must be de-
voted to face-to-face patient or client contact; 

(vii) no more than 25% of the time spent in supervi-
sion may be provided by a licensed allied mental health professional or 
a psychology intern or post-doctoral fellow; and 

(viii) the practicum must consist of a minimum of 15 
hours of experience per week. 

(2) Applicants applying for licensure under the substantial 
equivalence clause must submit an affidavit or unsworn declaration 
from the program's training director or other designated leader familiar 
with the degree program, demonstrating the substantial equivalence of 
the applicant's degree program to an APA, PCSAS, or CPA accredited 
program at the time of the conferral of applicant's degree. 

(3) An applicant and the affiant or declarant shall appear 
before the agency in person to answer any questions, produce support-
ing documentation, or address any concerns raised by the application 
if requested by a council or board member or the Executive Director. 
Failure to comply with this paragraph shall constitute grounds for de-
nial of substantial equivalency under this rule. 

(c) General Requirements for Supervised Experience. All su-
pervised experience for licensure as a psychologist, including the for-
mal internship, must meet the following requirements: 

(1) Each period of supervised experience must be obtained 
in not more than two placements, and in not more than 24 consecutive 
months. 

[(2) Gaps Related to Supervised Experience.] 

[(A) Unless a waiver is granted by the Council, an ap-
plication for a psychologist's license will be denied if a gap of more 
than seven years exists between the date an applicant's doctoral degree 
was officially conferred and the date of the application.] 

[(B) The Council shall grant a waiver upon a showing 
of good cause by the applicant. Good cause shall include, but is not 
limited to:] 

[(i) proof of continued employment in the delivery 
of psychological services in an exempt setting as described in §501.004 
of the Psychologists' Licensing Act, during any gap period;] 

[(ii) proof of professional development, which at a 
minimum meets the Council's professional development requirements, 
during any gap period;] 

[(iii) proof of enrollment in a course of study in a 
regionally accredited institution or training facility designed to prepare 
the individual for the profession of psychology during any gap period; 
or] 

[(iv) proof of licensure as a psychologist and contin-
ued employment in the delivery of psychological services in another 
jurisdiction.] 

(2) [(3)] A formal internship with rotations, or one that is 
part of a consortium within a doctoral program, is considered to be one 
placement. A consortium is composed of multiple placements that have 
entered into a written agreement setting forth the responsibilities and 
financial commitments of each participating member, for the purpose of 
offering a well-rounded, unified psychology training program whereby 
trainees work at multiple sites, but obtain training from one primary site 
with some experience at or exposure to aspects of the other sites that 
the primary site does not offer. 

(3) [(4)] The supervised experience required by this rule 
must be obtained after official enrollment in a doctoral program. 

(4) [(5)] All supervised experience must be received from 
a psychologist licensed at the time supervision is received. 

(5) [(6)] The supervising psychologist must be trained in 
the area of supervision provided to the supervisee. 

(6) [(7)] Experience obtained from a psychologist who is 
related within the second degree of affinity or consanguinity to the su-
pervisee may not be utilized to satisfy the requirements of this rule. 
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(7) [(8)] All supervised experience obtained for the pur-
pose of licensure must be conducted in accordance with all applicable 
Council rules. 

(8) [(9)] Unless authorized by the Council, supervised ex-
perience received from a psychologist practicing with a restricted li-
cense may not be utilized to satisfy the requirements of this rule. 

(9) [(10)] The supervisee shall be designated by a title that 
clearly indicates a supervisory licensing status such as "intern," "resi-
dent," "trainee," or "fellow." An individual who is a Provisionally Li-
censed Psychologist or a Licensed Psychological Associate may use 
that title so long as those receiving psychological services are clearly 
informed that the individual is under the supervision of a licensed psy-
chologist. An individual who is a Licensed Specialist in School Psy-
chology may use that title so long as the supervised experience takes 
place within a school, and those receiving psychological services are 
clearly informed that the individual is under the supervision of an in-
dividual who is licensed as a psychologist and specialist in school psy-
chology. Use of a different job title is permitted only if authorized un-
der §501.004 of the Psychologists' Licensing Act, or another Council 
rule. 

(d) Formal Internship Requirements. The formal internship 
hours must be satisfied by one of the following types of formal intern-
ships: 

(1) The successful completion of an internship program ac-
credited by the American Psychological Association (APA) or Cana-
dian Psychological Association (CPA), or which is a member of the 
Association of Psychology Postdoctoral and Internship Centers (AP-
PIC); or 

(2) The successful completion of an organized internship 
meeting all of the following criteria: 

(A) It must constitute an organized training program 
which is designed to provide the intern with a planned, programmed 
sequence of training experiences. The primary focus and purpose of 
the program must be to assure breadth and quality of training. 

(B) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality 
of the training program and who is actively licensed/certified by the 
licensing board of the jurisdiction in which the internship takes place 
and who is present at the training facility for a minimum of 20 hours a 
week. 

(C) The internship agency must have two or more full-
time licensed psychologists on the staff as primary supervisors. 

(D) Internship supervision must be provided by a staff 
member of the internship agency or by an affiliate of that agency who 
carries clinical responsibility for the cases being supervised. 

(E) The internship must provide training in a range 
of assessment and intervention activities conducted directly with 
patients/clients. 

(F) At least 25% of trainee's time must be in direct pa-
tient/client contact. 

(G) The internship must include a minimum of two 
hours per week of regularly scheduled formal, face-to-face individual 
supervision. There must also be at least four additional hours per 
week in learning activities such as: case conferences involving a 
case in which the intern was actively involved; seminars dealing with 
psychology issues; co-therapy with a staff person including discussion; 
group supervision; additional individual supervision. 

(H) Training must be post-clerkship, post-practicum 
and post-externship level. 

(I) The internship agency must have a minimum of two 
full-time equivalent interns at the internship level of training during 
applicant's training period. 

(J) The internship agency must inform prospective in-
terns about the goals and content of the internship, as well as the ex-
pectations for quantity and quality of trainee's work, including expected 
competencies; or 

(3) The successful completion of an organized internship 
program in a school district meeting the following criteria: 

(A) The internship experience must be provided at or 
near the end of the formal training period. 

(B) The internship experience must require a minimum 
of 35 hours per week over a period of one academic year, or a minimum 
of 20 hours per week over a period of two consecutive academic years. 

(C) The internship experience must be consistent with 
a written plan and must meet the specific training objectives of the 
program. 

(D) The internship experience must occur in a setting 
appropriate to the specific training objectives of the program. 

(E) At least 600 clock hours of the internship experi-
ence must occur in a school setting and must provide a balanced expo-
sure to regular and special educational programs. 

(F) The internship experience must occur under condi-
tions of appropriate supervision. Field- based internship supervisors, 
for the purpose of the internship that takes place in a school setting, 
must be licensed as a psychologist and, if a separate credential is re-
quired to practice school psychology, must have a valid credential to 
provide psychology in the public schools. The portion of the intern-
ship which appropriately may take place in a non-school setting must 
be supervised by a psychologist. 

(G) Field-based internship supervisors must be respon-
sible for no more than two interns at any given time. University intern-
ship supervisors shall be responsible for no more than twelve interns at 
any given time. 

(H) Field-based internship supervisors must provide at 
least two hours per week of direct supervision for each intern. Univer-
sity internship supervisors must maintain an ongoing relationship with 
field-based internship supervisors and shall provide at least one field-
based contact per semester with each intern. 

(I) The internship site shall inform interns concerning 
the period of the internship and the training objectives of the program. 

(J) The internship experience must be systematically 
evaluated in a manner consistent with the specific training objectives 
of the program. 

(K) The internship experience must be conducted in a 
manner consistent with the current legal- ethical standards of the pro-
fession. 

(L) The internship agency must have a minimum of two 
full-time equivalent interns at the internship level during the applicant's 
training period. 

(M) The internship agency must have the availability of 
at least two full-time equivalent psychologists as primary supervisors, 
at least one of whom is employed full time at the agency and is a school 
psychologist. 
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(e) Industrial/Organizational Requirements. Individuals from 
an Industrial/Organizational doctoral degree program are exempt from 
the formal internship requirement but must complete a minimum of 
3,500 hours of supervised experience, at least 1,750 of which must have 
taken place after conferral of the doctoral degree and in accordance 
with subsection (a) of this section. Individuals who do not undergo a 
formal internship pursuant to this paragraph should note that Council 
rules prohibit a psychologist from practicing in an area in which they 
do not have sufficient training and experience, of which a formal in-
ternship is considered to be an integral requirement. 

(f) Licensure Following Respecialization. 

(1) In order to qualify for licensure after undergoing respe-
cialization an applicant must demonstrate the following: 

(A) conferral of a doctoral degree in psychology from a 
regionally accredited institution of higher education prior to undergo-
ing respecialization; 

(B) completion of a formal post-doctoral respecializa-
tion program in psychology which included at least 1,750 hours in a 
formal internship; and 

[(C) completion of respecialization within the two year 
period preceding the date of application for licensure under this rule; 
and] 

(C) [(D)] upon completion of the respecialization pro-
gram, at least 1,750 hours of supervised experience obtained as a provi-
sionally licensed psychologist (or under provisional trainee status un-
der prior versions of this rule). 

(2) An applicant meeting the requirements of this subsec-
tion is considered to have met the requirements for supervised experi-
ence under this rule. 

[(3) The rules governing the waiver of gaps related to su-
pervised experience shall also govern any request for waiver of a gap 
following respecialization.] 

(g) Remedy for Incomplete Supervised Experience. 

(1) An applicant who has completed at least 1,500 hours of 
supervised experience in a formal internship, 1,500 hours of supervised 
experience following conferral of a doctoral degree, and who does not 
meet all of the supervised experience qualifications for licensure set 
out in subsections (a), (c), and (d) of this section or §465.2 of this ti-
tle (relating to Supervision), may petition for permission to remediate 
an area of deficiency. An applicant may not however, petition for the 
waiver or modification of the requisite doctoral degree or passage of 
the requisite examinations. 

(2) The Council may allow an applicant to remediate a de-
ficiency identified in paragraph (1) of this subsection if the applicant 
can demonstrate: 

(A) the prerequisite is not mandated by federal law, the 
state constitution or statute, or 22 TAC Part 41; and 

(B) the remediation would not adversely affect the pub-
lic welfare. 

(3) The Council may approve or deny a petition under this 
subsection, and in the case of approval, may condition the approval 
on reasonable terms and conditions designed to ensure the applicant's 
education, training, and experience provide reasonable assurance that 
the applicant has the knowledge and skills necessary for entry-level 
practice as a licensed psychologist. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 7, 2022. 
TRD-202204024 
Darrel D. Spinks 
Executive Director 
Texas State Board of Examiners of Psychologists 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 

PART 34. TEXAS STATE BOARD OF 
SOCIAL WORKER EXAMINERS 

CHAPTER 781. SOCIAL WORKER 
LICENSURE 
SUBCHAPTER C. APPLICATION AND 
LICENSING 
22 TAC §781.404 

The Texas Behavioral Health Executive Council proposes 
amendment §781.404, relating to Recognition as a Council-ap-
proved Supervisor and the Supervision Process. 
Overview and Explanation of the Proposed Rule. The proposed 
amendment provides more specific details regarding the mini-
mum standards for the 40 hours of education required to apply 
for supervisor status. Additionally, the proposed change deletes 
some duplicative language regarding the Council's ability to dis-
cipline a licensee that continues to provide supervision after the 
licensee no longer possesses supervisor status, and the out-
dated subparagraph that initially required the 40 hours super-
vision training back in 2014. 
Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the 
proposed rule is in effect, there will be no additional estimated 
cost, reduction in costs, or loss or increase in revenue to the state 
or local governments as a result of enforcing or administering the 
rule. Additionally, Mr. Spinks has determined that enforcing or 
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government. 
Public Benefit. Mr. Spinks has determined for the first five-year 
period the proposed rule is in effect there will be a benefit to 
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules. Mr. Spinks has also determined that for 
each year of the first five years the rule is in effect, the public 
benefit anticipated as a result of enforcing the rule will be to help 
the Executive Council protect the public. 
Probable Economic Costs. Mr. Spinks has determined for the 
first five-year period the proposed rule is in effect, there will be 
no additional economic costs to persons required to comply with 
this rule. 
Small Business, Micro-Business, and Rural Community Impact 
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect 
on small businesses, micro-businesses, or rural communities. 
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Regulatory Flexibility Analysis for Small and Micro-Businesses 
and Rural Communities. Mr. Spinks has determined that the 
proposed rule will have no adverse economic effect on small 
businesses, micro-businesses, or rural communities. Thus, the 
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code. 
Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not 
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code. 
Requirement for Rules Increasing Costs to Regulated Persons. 
The proposed rule does not impose any new or additional 
costs to regulated persons, state agencies, special districts, or 
local governments; therefore, pursuant to §2001.0045 of the 
Tex. Gov't Code, no repeal or amendment of another rule is 
required to offset any increased costs. Additionally, no repeal or 
amendment of another rule is required because the proposed 
rule is necessary to protect the health, safety, and welfare of the 
residents of this state and because regulatory costs imposed by 
the Executive Council on licensees is not expected to increase. 
Government Growth Impact Statement. For the first five-year 
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government 
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination 
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does 
not require an increase or decrease in fees paid to the agency; 
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of 
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy. 
Takings Impact Assessment. Mr. Spinks has determined that 
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the 
Tex. Gov't Code. 
Request for Public Comments. Comments on the proposed 
rule may be submitted to Brenda Skiff, Executive Assistant, 
Texas Behavioral Health Executive Council, George H. W. 
Bush State Office Building, 1801 Congress Ave., Ste. 7.300, 
Austin, Texas 78701, or via the Council’s Contact Us webpage 
(https://www.bhec.texas.gov/contact-us/index.html). To submit 
a comment via the Contact Us webpage simply click on the 
"Email Us" link on that page and select "Submission of Public 
Comment for Proposed Rule(s) or Open Meeting" from the 
drop-down menu. Please use the subject line "Public Comment 
for (enter rule number here)" to ensure your comments are 
associated with the correct rule and directed accordingly. The 
deadline for receipt of comments is 5:00 p.m., Central Time, on 
November 21, 2022, which is at least 30 days from the date of 
publication in the Texas Register. 

Statutory Authority. The rule is proposed under Tex. Occ. Code, 
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all 
rules, not inconsistent with the Constitution and Laws of this 
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it. 
Additionally, the Executive Council proposes this rule pursuant 
to the authority found in §507.152 of the Tex. Occ. Code which 

vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the 
Tex. Occ. Code. 
In accordance with §505.2015 of the Tex. Occ. Code the Texas 
State Board of Social Worker Examiners previously voted and, 
by a majority, approved to propose this rule to the Executive 
Council. The rule is specifically authorized by §505.2015 of the 
Tex. Occ. Code which states the Board shall propose to the Ex-
ecutive Council rules regarding the qualifications necessary to 
obtain a license; the scope of practice, standards of care, and 
ethical practice; continuing education requirements for license 
holders; and a schedule of sanctions for violations of this chap-
ter or rules adopted under this chapter. 
The Executive Council also proposes this rule in compliance with 
§507.153 of the Tex. Occ. Code. The Executive Council may 
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care, 
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been 
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied 
with Chapters 505 and 507 of the Texas Occupations Code and 
may propose this rule. 
Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires 
state agencies to adopt rules of practice stating the nature and 
requirements of all available formal and informal procedures. 
No other code, articles or statutes are affected by this section. 
§781.404. Recognition as a Council-approved Supervisor and the Su-
pervision Process. 

(a) Types of supervision include: 

(1) administrative or work-related supervision of an em-
ployee, contractor or volunteer that is not related to qualification for 
licensure, practice specialty recognition, a disciplinary order, or a con-
dition of new or continued licensure; 

(2) clinical supervision of a Licensed Master Social Worker 
in a setting in which the LMSW is providing clinical services; the 
supervision may be provided by a Licensed Professional Counselor, 
Licensed Psychologist, Licensed Marriage and Family Therapist, Li-
censed Clinical Social Worker or Psychiatrist. This supervision is not 
related to qualification for licensure, practice specialty recognition, a 
disciplinary order, or a condition of new or continued licensure; 

(3) clinical supervision of a Licensed Master Social 
Worker, who is providing clinical services and is under a supervision 
plan to fulfill supervision requirements for achieving the LCSW; a 
Licensed Clinical Social Worker who is a Council-approved supervisor 
delivers this supervision; 

(4) non-clinical supervision of a Licensed Master Social 
Worker or Licensed Baccalaureate Social Worker who is providing 
non- clinical social work service toward qualifications for indepen-
dent non-clinical practice recognition; this supervision is delivered by 
a Council-approved supervisor; or 

(5) Council-ordered supervision of a licensee by a Council-
approved supervisor pursuant to a disciplinary order or as a condition 
of new or continued licensure. 

(b) A person who wishes to be a Council-approved supervisor 
must file an application and pay the applicable fee. 
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(1) A Council-approved supervisor must be actively 
licensed in good standing by the Council as an LBSW, an LMSW, an 
LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), 
or hold the equivalent social work license in another jurisdiction. The 
person applying for Council-approved status must have practiced at 
his/her category of licensure for two years. The Council-approved 
supervisor shall supervise only those supervisees who provide services 
that fall within the supervisor's own competency. 

(2) The Council-approved supervisor is responsible for the 
social work services provided within the supervisory plan. 

(3) The Council-approved supervisor must have completed 
a 40-hour supervisor's training program acceptable to the Council. 

(A) At a minimum, the 40-hour supervisor's training 
program must meet each of the following requirements: 

(i) the course must be taught by a licensed social 
worker holding both the appropriate license classification, and super-
visor status issued by the Council; 

(ii) all related coursework and assignments must be 
completed over a time period not to exceed 90 days; and 

(iii) the 40-hour supervision training must include at 
least: 

(I) three (3) hours for defining and conceptualiz-
ing supervision and models of supervision; 

(II) three (3) hours for supervisory relationship 
and social worker development; 

(III) twelve (12) hours for supervision methods 
and techniques, covering roles, focus (process, conceptualization, and 
personalization), group supervision, multi-cultural supervision (race, 
ethnic, and gender issues), and evaluation methods; 

(IV) twelve (12) hours for supervision and stan-
dards of practice, codes of ethics, and legal and professional issues; and 

(V) three (3) hours for executive and administra-
tive tasks, covering supervision plan, supervision contract, time for su-
pervision, record keeping, and reporting. 

(B) Subparagraph (A) of this paragraph is effective 
May 1, 2023. 

(4) The Council-approved supervisor must submit required 
documentation and fees to the Council. 

(5) When a licensee is designated Council-approved super-
visor, he or she may perform the following supervisory functions. 

(A) An LCSW may supervise clinical experience 
toward the LCSW license, non-clinical experience toward the In-
dependent Practice Recognition (non-clinical), and Council-ordered 
probated suspension; 

(B) An LMSW-AP may supervise non-clinical experi-
ence toward the non-clinical Independent Practice Recognition; and 
Council-ordered probated suspension for non-clinical practitioners; 

(C) An LMSW with the Independent Practice Recogni-
tion (non-clinical) who is a Council-approved supervisor may super-
vise an LBSW's or LMSW's non-clinical experience toward the non-
clinical Independent Practice Recognition; and an LBSW or LMSW 
(non-clinical) under Council-ordered probated suspension; 

(D) An LBSW with the non-clinical Independent Prac-
tice Recognition who is a Council-approved supervisor may supervise 
an LBSW's non-clinical experience toward the non-clinical Indepen-

dent Practice Recognition; and an LBSW under Council-ordered pro-
bated suspension. 

(6) The approved supervisor must renew the approved su-
pervisor status in conjunction with the biennial license renewal. The 
approved supervisor may surrender supervisory status by documenting 
the choice on the appropriate Council renewal form and subtracting the 
supervisory renewal fee from the renewal payment. If a licensee who 
has surrendered supervisory status desires to regain supervisory status, 
the licensee must reapply and meet the current requirements for ap-
proved supervisor status. 

(7) A supervisor must maintain the qualifications described 
in this section while he or she is providing supervision. 

(8) A Council-approved supervisor who wishes to provide 
any form of supervision or Council-ordered supervision must comply 
with the following: 

(A) The supervisor is obligated to keep legible, accu-
rate, complete, signed supervision notes and must be able to produce 
such documentation for the Council if requested. The notes shall doc-
ument the content, duration, and date of each supervision session. 

(B) A social worker may contract for supervision with 
written approval of the employing agency. A copy of the approval must 
accompany the supervisory plan submitted to the Council. 

(C) A Council-approved supervisor may not charge or 
collect a fee or anything of value from his or her employee or contract 
employee for the supervision services provided to the employee or con-
tract employee. 

(D) Before entering into a supervisory plan, the super-
visor shall be aware of all conditions of exchange with the clients 
served by her or his supervisee. The supervisor shall not provide su-
pervision if the supervisee is practicing outside the authorized scope of 
the license. If the supervisor believes that a social worker is practicing 
outside the scope of the license, the supervisor shall make a report to 
the Council. 

(E) A supervisor shall not be employed by or under the 
employment supervision of the person who he or she is supervising. 

(F) A supervisor shall not be a family member of the 
person being supervised. 

(G) A supervisee must have a clearly defined job de-
scription and responsibilities. 

(H) A supervisee who provides client services for pay-
ment or reimbursement shall submit billing to the client or third-party 
payers which clearly indicates the services provided and who provided 
the services, and specifying the supervisee's licensure category and the 
fact that the licensee is under supervision. 

(I) If either the supervisor or supervisee has an expired 
license or a license that is revoked or suspended during supervision, 
supervision hours accumulated during that time will be accepted only 
if the licensee appeals to and receives approval from the Council. 

(J) A licensee must be a current Council-approved su-
pervisor in order to provide professional development supervision to-
ward licensure or specialty recognition, or to provide Council-ordered 
supervision to a licensee. Providing supervision without having met 
all requirements for current, valid Council-approved supervisor status 
may be grounds for disciplinary action against the supervisor. 

(K) The supervisor shall ensure that the supervisee 
knows and adheres to Subchapter B, Rules of Practice, of this Chapter. 
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(L) The supervisor and supervisee shall avoid forming 
any relationship with each other that impairs the objective, professional 
judgment and prudent, ethical behavior of either. 

(M) Should a supervisor become subject to a Council 
disciplinary order, that person is no longer a Council-approved super-
visor and must so inform all supervisees, helping them to find alternate 
supervision. The person may reapply for Council-approved supervi-
sor status by meeting the terms of the disciplinary order and having 
their license in good standing, in addition to submitting an application 
for Council-approved supervisor, and proof of completion of a 40-hour 
Council-approved supervisor training course, taken no earlier than the 
date of execution of the Council order. 

(N) Providing supervision without Council-approved 
supervisor status is grounds for disciplinary action. [The Council may 
deny, revoke, or suspend Council approved supervisory status for 
violation of the Act or rules. Continuing to supervise after the Council 
has denied, revoked, or suspended Council-approved supervisor status, 
or after the supervisor's supervisory status expires, may be grounds for 
disciplinary action against the supervisor.] 

(O) [If a supervisor's Council-approved status is 
expired, suspended, or revoked, the] A supervisor shall refund all 
supervisory fees the supervisee paid after the date the supervisor 
ceased to be Council-approved. 

(P) A supervisor is responsible for developing a well-
conceptualized supervision plan with the supervisee, and for updating 
that plan whenever there is a change in agency of employment, job 
function, goals for supervision, or method by which supervision is pro-
vided. 

[(Q) All Council-approved supervisors shall have taken 
a Council-approved supervision training course by January 1, 2014 in 
order to renew Council-approved supervisor status. The Council rec-
ognizes that many licensees have had little, if any, formal education 
about supervision theories, strategies, problem-solving, and account-
ability, particularly LBSWs who may supervise licensees toward the 
IPR. Though some supervisors have functioned as employment super-
visors for some time and have acquired practical knowledge, their prac-
tical supervision skills may be focused in one practice area, and may not 
include current skills in various supervision methods or familiarity with 
emerging supervisory theories, strategies, and regulations. Therefore, 
the Council values high-quality, contemporary, multi-modality super-
vision training to ensure that all supervisors have refreshed their super-
visory skills and knowledge in order to help supervisees practice safely 
and effectively.] 

(9) A Council-approved supervisor who wishes to provide 
supervision towards licensure as an LCSW or towards specialty 
recognition in Independent Practice (IPR) or Advanced Practitioner 
(LMSW-AP), which is supervision for professional growth, must 
comply with the following: 

(A) Supervision toward licensure or specialty recogni-
tion may occur in one-on-one sessions, in group sessions, or in a com-
bination of one-on-one and group sessions. Session may transpire in 
the same geographic location, or via audio, web technology or other 
electronic supervision techniques that comply with HIPAA and Texas 
Health and Safety Code, Chapter 611, and/or other applicable state or 
federal statutes or rules. 

(B) Supervision groups shall have no fewer than two 
members and no more than six. 

(C) Supervision shall occur in proportion to the num-
ber of actual hours worked for the 3,000 hours of supervised experi-
ence. No more than 10 hours of supervision may be counted in any 

one month, or 30-day period, as appropriate, towards satisfying mini-
mum requirements for licensure or specialty recognition. 

(D) The Council considers supervision toward li-
censure or specialty recognition to be supervision which promotes 
professional growth. Therefore, all supervision formats must encour-
age clear, accurate communication between the supervisor and the 
supervisee, including case-based communication that meets standards 
for confidentiality. Though the Council favors supervision formats 
in which the supervisor and supervisee are in the same geographical 
place for a substantial part of the supervision time, the Council also 
recognizes that some current and future technology, such as using 
reliable, technologically-secure computer cameras and microphones, 
can allow personal face-to-face, though remote, interaction, and can 
support professional growth. Supervision formats must be clearly 
described in the supervision plan, explaining how the supervision 
strategies and methods of delivery meet the supervisee's professional 
growth needs and ensure that confidentiality is protected. 

(E) Supervision toward licensure or specialty recogni-
tion must extend over a full 3000 hours over a period of not less than 
24 full months and a period of not more than 48 full months for LCSW 
or not more than 60 full months for Independent Practice Recognition 
(IPR). Even if the individual completes the minimum of 3000 hours 
of supervised experience and minimum of 100 hours of supervision 
prior to 24 months from the start date of supervision, supervision which 
meets the Council's minimum requirements shall extend to a minimum 
of 24 full months. 

(F) The supervisor and the supervisee bear professional 
responsibility for the supervisee's professional activities. 

(G) If the supervisor determines that the supervisee 
lacks the professional skills and competence to practice social work 
under a regular license, the supervisor shall develop and implement a 
written remediation plan for the supervisee. 

(H) Supervised professional experience required for li-
censure must comply with §781.401 of this title (relating to Qualifi-
cations for Licensure) and §781.402 of this title (relating to Clinical 
Supervision for LCSW and Non-Clinical Supervision for Independent 
Practice Recognition) of this title and all other applicable laws and 
rules. 

(10) A Council-approved supervisor who wishes to pro-
vide supervision required as a result of a Council order must comply 
with this title, all other applicable laws and rules, and/or the following. 

(A) A licensee who is required to be supervised as a 
condition of initial licensure, continued licensure, or disciplinary action 
must: 

(i) submit one supervisory plan for each practice lo-
cation to the Council for approval by the Council or its designee within 
30 days of initiating supervision; 

(ii) submit a current job description from the agency 
in which the social worker is employed with a verification of authen-
ticity from the agency director or his or her designee on agency letter-
head or submit a copy of the contract or appointment under which the 
licensee intends to work, along with a statement from the potential su-
pervisor that the supervisor has reviewed the contract and is qualified 
to supervise the licensee in the setting; 

(iii) ensure that the supervisor submits reports to the 
Council on a schedule determined by the Council. In each report, the 
supervisor must address the supervisee's performance, how closely the 
supervisee adheres to statutes and rules, any special circumstances that 
led to the imposition of supervision, and recommend whether the super-
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visee should continue licensure. If the supervisor does not recommend 
the supervisee for continued licensure, the supervisor must provide spe-
cific reasons for not recommending the supervisee. The Council may 
consider the supervisor's reservations as it evaluates the supervision 
verification the supervisee submits; and 

(iv) notify the Council immediately if there is a dis-
ruption in the supervisory relationship or change in practice location 
and submit a new supervisory plan within 30 days of the break or 
change in practice location. 

(B) The supervisor who agrees to provide Council-or-
dered supervision of a licensee who is under Council disciplinary action 
must understand the Council order and follow the supervision stipula-
tions outlined in the order. The supervisor must address with the li-
censee those professional behaviors that led to Council discipline, and 
must help to remediate those concerns while assisting the licensee to 
develop strategies to avoid repeating illegal, substandard, or unethical 
behaviors. 

(C) Council-ordered and mandated supervision time-
frames are specified in the Council order 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 6, 2022. 
TRD-202204005 
Darrel D. Spinks 
Executive Director 
Texas State Board of Social Worker Examiners 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 305-7706 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 15. COASTAL AREA PLANNING 
SUBCHAPTER A. MANAGEMENT OF THE 
BEACH/DUNE SYSTEM 
31 TAC §15.22 

The General Land Office (GLO) proposes an amendment to 31 
Texas Administrative Code (TAC) §15.22 relating to Certification 
Status of the Brazoria County Dune Protection and Beach Ac-
cess Plan (Plan). Brazoria County has proposed amendments 
to its Plan, which include traffic regulations for the operation and 
parking of vehicles adjacent to the water's edge, updates to the 
requirements for camping on the beach, and revisions to the 
definition of litter. The County also proposes an update to the 
beach access roads included in the County's Plan, revisions to 
the paving requirements for eroding areas to reflect the current 
standards in 31 Texas Administrative Code Chapter 15, and var-
ious administrative edits. The GLO proposes to add new sub-
section 15.22(d) to certify the amended Plan as consistent with 
state law. 
Copies of the County's proposed Plan amendments can be 
obtained by contacting the Brazoria County Criminal District 
Attorney's Office at 111 E. Locust, Rm 408A, Angleton, Texas 

77515, (979) 864-1230, or the GLO's Archives and Records 
Division, Texas General Land Office, P.O. Box 12873, Austin, 
Texas 78711-2873, (512) 463-5277. 
BACKGROUND OF THE PROPOSED AMENDMENTS 

Pursuant to the Open Beaches Act (Texas Natural Resources 
Code, Chapter 61), the Dune Protection Act (Texas Natural 
Resources Code, Chapter 63), and the Texas Administrative 
Code (31 TAC §15.3 and §15.7), a local government with 
jurisdiction over Gulf coast beaches must submit its Plan, its 
traffic control plan, and any proposed amendments to the Plan 
to the GLO for certification. If appropriate, the GLO will certify 
that the Plan is consistent with state law by amendment of a 
rule, as authorized in Texas Natural Resources Code (TNRC) 
§§61.011(d)(5), 61.015(b), and 63.121. The certification by rule 
reflects the state's certification of the Plan; however, the text 
of the Plan is not adopted by the GLO, as provided in 31 TAC 
§15.3(o)(4). 
On August 11, 2022, the Brazoria County Commissioners' Court 
adopted Order No. 6.C.1 to adopt the proposed amendments to 
the Plan, including traffic regulations regarding the operation and 
parking of vehicles adjacent to the water's edge, updates to the 
requirements for camping on the beach, and revisions to the def-
inition of litter. The County also proposes an update to the beach 
access roads included in the County's Beach Access Plan, to re-
vise the paving requirements for eroding areas to reflect the cur-
rent standards in 31 Texas Administrative Code Chapter 15, and 
various administrative edits. The order becomes effective upon 
the GLO's certification of the amendments to the Plan. The Plan 
was submitted to the GLO with a request for certification of the 
amendments to the Plan as consistent with state law. The Plan 
amendments were submitted in accordance with 31 TAC §15.3 
and TNRC Chapters 61 and 63. 
Brazoria County is a coastal county consisting of more than 20 
miles of gulf-facing beaches, extending from the southernmost 
boundaries of Galveston County at the San Luis Pass south to 
the northernmost boundary of Matagorda County at Cedar Lake 
Creek. 
ANALYSIS OF PLAN AMENDMENTS AND GLO'S PROPOSED 
AMENDMENTS TO 31 TAC §15.32. 
Brazoria County's proposed amendments include changes that 
will make its Plan consistent with the paving standards for erod-
ing areas in 31 TAC Ch. 15. The eroding area amendments clar-
ify that, for areas with dunes, fibercrete in four-foot by four-foot 
squares may be used beneath the footprint of a habitable struc-
ture in the area landward of 25 feet from the landward toe of the 
foredunes. If no dunes exist, fibercrete may only be used be-
neath the footprint of the habitable structure in the area at least 
100 feet landward of the line of vegetation (LOV). In the area at 
least 50 feet landward of the LOV, gravel or crushed limestone 
may be used to stabilize driveways. In areas that are more than 
200 feet landward of the LOV, all fibercrete or reinforced con-
crete must be beneath the footprint of the habitable structure, 
and driveways may be stabilized with gravel, crushed limestone, 
or pavers. The allowance of fibercrete is cost saving since, in the 
event of a storm, fibercrete is less expensive and easier to clean 
up than other types of impervious cover. Also, less sand is re-
moved from the beach during cleanup of fibercrete compared to 
pavers. 
The proposed amendments to the Plan also include changes to 
traffic regulations for the operation and parking of vehicles adja-
cent to the water's edge and specify that parking on sand dunes 
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is prohibited. In addition, the amendments prohibit the operation 
of vehicles within 40 feet of the water's edge and parking within 
25 feet of the water's edge on the beach, with exceptions for 
a limited number of activities and locations. The amendments 
also state that during times of high traffic volume, all traffic will 
travel in one direction from the southwest to the northeast, par-
allel to the water, and park in a single line with at least ten feet 
between each vehicle. The Sheriff's Department may regulate 
the direction of traffic, parking locations, and other safety mea-
sures when conditions require greater measures of protection for 
public safety. These regulations are intended to protect dunes 
while ensuring beach access. 
In addition, the Plan amends the regulations for camping on the 
beach, requiring a permit, and clarifying the existing 14 consecu-
tive days camping limit. Under the amendments, once a person 
has reached the maximum 14 consecutive days of camping, the 
person must leave the beach and remove all belongings for a 
period of no less than 30 days before returning to any County 
beach. Also, the total number of days spent camping on any 
County beach may not exceed 60 calendar days per year, in 
any combination of cumulative visits or consecutive nights. The 
amendments clarify that campsites are temporary shelters, not 
to be used for more than the time limit. The amendments also 
include provisions for the disposal of human and animal waste 
during camping. These amendments clarify an existing regula-
tion and make it easier to enforce to facilitate beach access for 
all members of the public. 
The proposed amendments to the Plan contain revisions to 
the definition of litter to clarify that it includes trash or debris 
left anywhere other than a proper trash receptacle, including 
biodegradable products, food, and animal, human, or plant 
waste. Also included in the definition of litter are non-decayable 
solid waste such as combustible and noncombustible waste ma-
terial, discarded manufactured materials and machinery, tents 
or canopies, recreational equipment, household furnishings, 
and scrap metal. These amendments encourage the public to 
remove items they are no longer using from the beach, prevent 
dumping, and decrease the resources the County spends on 
removing unwanted items from the beach. 
The County also proposes a revision to the beach access roads 
listed in the County's Beach Access Plan. The County proposes 
to remove Beach Access No. 1 on Follett's Island Beach from the 
County's Beach Access Plan and rename the remaining beach 
access points. Former Beach Access No. 1 was annexed by the 
Village of Surfside Beach and remains open to the public. The 
annexation transferred jurisdiction over the access point to the 
Village of Surfside Beach. 
Due to the natural topography of the pedestrian only County 
beaches, the County proposes modifications to the Plan's provi-
sions regarding temporary pathways such as removable mats to 
accommodate access for persons with disabilities from the end 
of walkovers to the compacted sand portions of the beach. In-
stead of providing removable mats for access at San Luis Pass 
County Park and Quintana Beach County Parks, the County pro-
poses to have golf carts available for transportation of persons 
with disabilities to compacted sand portions of the pedestrian 
beaches. This option is superior to the use of mats since the 
area's soft sand and the difficult terrain would require hundreds 
of feet of mats to make the beach accessible to persons with 
disabilities in these areas. The County states that removable 
mats are impractical and cost prohibitive in this environment and 
are not a long term or economically viable solution as they de-

teriorate quickly after exposure to the sand and saltwater. The 
availability of golf carts will enhance the access of persons with 
disabilities at the pedestrian only beaches and will cost less and 
work better than the removeable mats. Beach wheelchairs are 
also available at these two County parks. 
The amendments also add a new requirement for lifeguards, 
which is required under TNRC §61.066. There are various ad-
ministrative changes and non-substantive grammatical and pro-
cedural edits and clarifications as well. 
FISCAL AND EMPLOYMENT IMPACTS 

Ms. Melissa Porter, Deputy Director for the GLO's Coastal Re-
sources Division, has determined that for each year of the first 
five years the amended rule as proposed is in effect, there will be 
minimal, if any, fiscal implications to the state government as a 
result of enforcing or administering the amended rule. GLO has 
determined that the proposed rulemaking will have no adverse 
affect on local employment and that no impact statement is re-
quired pursuant to Texas Government Code §2001.022. 
PUBLIC BENEFIT 

Ms. Porter has determined that the public will benefit from the 
proposed amendments because they provide equal or better 
protection of dunes, dune vegetation, and public access to and 
use of the beach. For example, the use of fibercrete is cost sav-
ing in that debris removal and beach cleanup are facilitated by 
the use of unreinforced fibercrete in large four-foot by four-foot 
sections rather than small pavers, with less sand removed from 
the beach during cleanup and because fibercrete is easier to 
remove than concrete should it become located on the beach. 
Also, prohibiting the use of fibercrete in the area between the line 
of vegetation and 25 feet from the north toe of the dune ensures 
that dune hydrology is not adversely affected. The amendments 
to the traffic regulations benefit the public by preserving access 
while protecting the dunes and dune vegetation. Other amend-
ments are aimed at increasing public beach access for everyone 
and enhancing the ability of the public to use the beach. 
ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action consid-
ering the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in the statute. "Major environ-
mental rule" means a rule, the specific intent of which is to protect 
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the state 
or a sector of the state. The proposed amendments are not an-
ticipated to adversely affect in a material way the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of 
the state. The amendments are proposed under Texas Natural 
Resources Code §§61.011, 61.015(b), and 61.022 (b) & (c), and 
63.121, which provide the GLO with the authority to adopt rules 
governing the preservation and enhancement of the public's right 
to use and have access to public beaches and certification of lo-
cal government beach access and use plans as consistent with 
state law. The proposed amendments do not exceed federal or 
state requirements. 
TAKINGS IMPACT ASSESSMENT 
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The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and the Attorney 
General's Private Real Property Rights Preservation Act Guide-
lines to determine whether a detailed takings impact assessment 
is required. The GLO has determined that the proposed amend-
ments do not affect private real property in a manner that re-
quires real property owners to be compensated as provided by 
the Fifth and Fourteenth Amendments to the United States Con-
stitution or Article I, §§17 and 19 of the Texas Constitution. 
The GLO has determined that the proposed rulemaking would 
not affect any private real property in a manner that restricts or 
limits the owner's right to the property that would otherwise exist 
in the absence of the rule amendments. GLO has determined 
that the proposed rulemaking will not result in a taking of private 
property and that there are no adverse impacts on private real 
property interests. 
GOVERNMENT GROWTH IMPACT STATEMENT 

The GLO prepared a Government Growth Impact Statement for 
this proposed rulemaking. Since the proposed rule simply certi-
fies the amendments to Brazoria County's Dune Protection and 
Beach Access Plan (Plan), it will not affect the operations of the 
General Land Office. The proposed rulemaking does not create 
or eliminate a government program, will not require an increase 
or decrease in future legislative appropriations to the agency, will 
not require the creation of new employee positions nor eliminate 
current employee positions at the agency, nor will it require an 
increase or decrease in fees paid to the General Land Office. 
The proposed rule amendment does not create, limit, or repeal 
existing agency regulations, but rather certifies the amendments 
to the Plan as consistent with state law. The proposed rule does 
not increase or decrease the number of individuals subject to the 
rule's applicability. 
During the first five years that the proposed rule would be in ef-
fect, it is not anticipated that there will be an adverse impact on 
the state's economy. The proposed amendments are expected 
to improve environmental protection and safety and to reduce 
public expenditures associated with loss of structures and pub-
lic infrastructure due to storm damage and erosion, disaster re-
sponse costs, and loss of life. 
CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 

The proposed rulemaking is subject to the Coastal Manage-
ment Program as provided for in Texas Natural Resources 
Code §33.2053 and 31 TAC §505.11(a)(1)(J) and §505.11(c) 
(relating to Actions and Rules Subject to the CMP). GLO has 
reviewed this proposed action for consistency with the Coastal 
Management Program (CMP) goals and policies in accordance 
with the regulations and has determinate that the proposed 
action is consistent with the applicable CMP goals and poli-
cies. The applicable goals and policies are found at 31 TAC 
§501.12 (relating to Goals) and §501.26 (relating to Policies for 
Construction in the Beach/Dune System). 
The proposed amendments are consistent with the CMP goals 
outlined in 31 TAC §501.12(5). These goals seek to balance 
the benefits of economic development and multiple human uses, 
the benefits of protecting, preserving, restoring, and enhancing 
coastal natural resource areas (CNRAs), and the benefits from 
public access to and enjoyment of the coastal zone. The pro-
posed amendments are consistent with 31 TAC §501.12(5) as 
they provide the County with the ability to enhance public ac-
cess and enjoyment of the coastal zone, protect and preserve 

and enhance the CNRA, and balance other uses of the coastal 
zone. The proposed rules are also consistent with CMP policies 
in 31 TAC §501.26(a)(4) because they enhance and preserve 
the ability of the public, individually and collectively, to exercise 
rights of use of and access to and from public beaches. 
PUBLIC COMMENT REQUEST 

To comment on the proposed rulemaking or its consistency with 
the CMP goals and policies, please send a written comment to 
Mr. Walter Talley, Texas Register Liaison, Texas General Land 
Office, P.O. Box 12873, Austin, Texas 78711, facsimile number 
(512) 463-6311 or email to walter.talley@glo.texas.gov. Written 
comments must be received no later than 5:00 p.m., thirty (30) 
days from the date of publication of this proposal. 
STATUTORY AUTHORITY 

The amendments are proposed under Texas Natural Resources 
Code §§61.011, 61.015(b), and 63.121, which provide the GLO 
with the authority to adopt rules governing the preservation 
and enhancement of the public's right to access and use public 
beaches, the preparation and implementation by a local gov-
ernment of a plan for reducing public expenditures for erosion 
and storm damage losses to public and private property, and 
certification of local government beach access and use plans 
as consistent with state law. 
Texas Natural Resources Code §§61.011, 61.015, and 63.121 
are affected by the proposed amendments. 
§15.22. Certification Status of Brazoria County Dune Protection and 
Beach Access Plan. 

(a) Brazoria County has submitted to the General Land Office 
a dune protection and beach access plan which is certified as consistent 
with state law. The County's plan was adopted on August 9, 1993, and 
amended on September 27, 1993, April 8, 2008, and July 3, 2012. 

(b) The General Land Office certifies as consistent with 
state law Brazoria County's Dune Protection and Beach Access Plan 
as amended by the Erosion Response Plan. The Erosion Response 
Plan was adopted by the County Court on July 3, 2012 in Order No. 
VIII.B.3.f. 

(c) The General Land Office certifies as consistent with state 
law Brazoria County's Dune Protection and Beach Access Plan as 
amended to provide for vehicular restrictions for pedestrian-only 
traffic along sections of the San Luis Pass County Park Beach and 
on-beach parking. The amendment was adopted by Brazoria County 
on April 23, 2013 in Order No. VII.B.2.f. 

(d) The General Land Office certifies as consistent with state 
law Brazoria County's Dune Protection and Beach Access Plan as 
amended to include traffic regulations for the operation and parking of 
vehicles adjacent to the water's edge, updates to the requirements for 
camping on the beach, revisions to the definition of litter, an update 
to the beach access roads included in the County's Plan, revisions 
to the paving requirements for eroding areas to reflect the current 
standards in 31 Texas Administrative Code Chapter 15, and various 
administrative changes. The amendments were adopted by Brazoria 
County on August 11, 2022, in Order No. 6.C.1. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 7, 2022. 
TRD-202204019 
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Mark Havens 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 475-1859 

♦ ♦ ♦ 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
SUBCHAPTER J. STATE PARTICIPATION 
PROGRAM 
31 TAC §§363.1001 - 363.1004, 363.1006 - 363.1008, 
363.1012, 363.1013 

The Texas Water Development Board ("TWDB") pro-
poses amendments to 31 Texas Administrative Code (TAC) 
§§363.1001 - 363.1004, 363.1006 - 363.1008, 363.1012, and 
363.1013 related to the State Participation Program. 
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT. 
The TWDB proposes amending 31 TAC §§363.1001 - 363.1004, 
363.1006 - 363.1008, 363.1012, and 363.1013 concerning the 
State Participation Program. The 86th Texas Legislature passed 
House Bill 1052 that revised Water Code Chapter 16 regarding 
the provisions of the State Participation Program. 
The bill adds interregional water supply projects as eligible 
projects for funding from the state participation account. It 
includes a condition that at least half of the funds used in a fiscal 
year from the account be used for interregional water projects 
that benefit multiple water planning regions. The bill requires 
the board to establish selection criteria to prioritize interregional 
water supply project applications received. The bill also requires 
the board and the Texas Commission on Environmental Quality 
to enter into a memorandum of understanding for the expedited 
approval of permits for interregional water supply projects. 
The bill also creates a State Participation Account II to provide fi-
nancial assistance for the development of desalination or aquifer 
storage and recovery facilities through the acquisition of a facil-
ity or ownership interest in a facility. Facilities receiving fund-
ing must be included in the state water plan. The bill requires 
the board to establish a point system to prioritize desalination or 
aquifer storage and recovery facility financial assistance appli-
cations received. The issuance of bonds for these projects will 
be limited to $200 million. If the board has not provided financial 
assistance for a desalination or aquifer storage and recovery fa-
cility before September 1, 2024, the board will be unable to do 
so after that date. 
SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS. 
31 TAC §363.1001 Scope of Subchapter 

Section 363.1001 is amended to clarify that the rule require-
ments related to applicants and participating entities do not apply 
when the TWDB is acting singly in implementing a project. 
31 TAC §363.1002 Definition of Terms 

Section 363.1002(2) is amended to add "interregional" to the def-
inition of facility. 
Section 363.1002(6) is added to define the term "State Partici-
pation Account II." 
Section 363.1002(7) is renumbered to accommodate the addi-
tion of Section 363.1002(6). 
31 TAC §363.1003 Board Participation 

Section 363.1003(a) is added to clarify that the section does 
not apply to use of the State Participation Account II. Section 
363.1003(c) is added to state that the Board may waive the ex-
cess capacity limitations of subsection (b) upon showing of good 
cause. The Board may do this at its sole discretion. The excess 
capacity limitations set in this rule are not required by statute. 
Section 363.1003(b) is renumbered to accommodate the addi-
tion of Section 363.1003(a) and amended to delete "Texas Wa-
ter Development Fund I," which has been replaced by the Texas 
Water Development Fund II. 
31 TAC §363.1004 Application for Assistance 

Section 363.1004(10)(F) is amended to reflect legislative 
changes made by HB 3339, 86th Legislative Session. 
31 TAC §363.1006 Prioritization System 

Section 363.1006(a) is amended to allow prioritization and con-
sideration for commitment at any point during the year. This will 
create greater flexibility for the TWDB and potential applicants. 
Sections 363.1006(a) and (c) are also amended to clarify that 
interregional water supply projects will be prioritized separately 
from other projects. 
31 TAC §363.1007 Prioritization Criteria 

Section 363.1007(b) is amended to mention the exception of 
newly added subsection (c). 
Section 363.1007(c) is added to provide prioritization criteria for 
interregional water supply projects. 
31 TAC §363.1008 Determination 

Section 363.1008(a) is amended to mention the exception of the 
newly added subsection for the State Participation Account II. 
Section 363.1008(a)(5) is amended to add "interregional" re-
garding the facility. 
Section 363.1008(b) is added to list required Board findings for 
State Participation II projects, as required by HB 1052. 
31 TAC §363.1012 Requirements of Application 

Section 363.1012 is amended to correct punctuation. 
31 TAC §363.1013 Notice of Participating Political Subdivision 
and Others 

Section 363.1013 is amended to correct punctuation. 
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS (Texas Government Code §2001.024(a)(4)) 
Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five 
years these rules are in effect, there is no expected additional 
cost to state or local governments resulting from their adminis-
tration. 
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These rules are not expected to result in reductions in costs 
to either state or local governments. There is no change in 
costs for state and local governments because the proposed 
additions and amendments implement statutory requirements. 
These rules are not expected to have any impact on state or 
local revenues. The rules do not require any increase in expen-
ditures for state or local governments as a result of administering 
these rules. Additionally, there are no foreseeable implications 
relating to state or local governments' costs or revenue resulting 
from these rules. These rules do not impose any additional re-
quirements that are not imposed by statute. 
Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code, 
§2001.0045 to repeal a rule does not apply. Furthermore, the 
requirement in §2001.0045 does not apply because these rules 
are necessary to implement legislation. 
The TWDB invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 
PUBLIC BENEFITS AND COSTS (Texas Government Code 
§2001.024(a)(5)) 
Ms. Rebecca Trevino also has determined that for each year of 
the first five years the proposed rulemaking is in effect, the pub-
lic will benefit from the rulemaking as it implements legislation to 
encourage interregional collaboration for water supply projects 
that benefit multiple water planning regions and to clarify allow-
able uses of TWDB programs. Ms. Rebecca Trevino also has 
determined that for each year of the first five years the proposed 
rulemaking is in effect, the rules will not impose an economic 
cost on persons required to comply with the rule as participation 
in TWDB financial assistance programs is voluntary and these 
requirements are imposed by statute. 
ECONOMIC AND LOCAL EMPLOYMENT IMPACT STATE-
MENT (Texas Government Code §§2001.022, 2006.002); 
REGULATORY FLEXIBILITY ANALYSIS (Texas Government 
Code §2006.002) 
The TWDB has determined that a local employment impact 
statement is not required because the proposed rule does not 
adversely affect a local economy in a material way for the first 
five years that the proposed rule is in effect because it will im-
pose no new requirements on local economies. The TWDB also 
has determined that there will be no adverse economic effect on 
small businesses, micro-businesses, or rural communities as 
a result of enforcing this rulemaking. The TWDB also has de-
termined that there is no anticipated economic cost to persons 
who are required to comply with the rulemaking as proposed. 
Therefore, no regulatory flexibility analysis is necessary. 
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 
(Texas Government Code §2001.0225) 
The TWDB reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225, because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 

jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking is to 
implement legislative changes. 
Even if the proposed rule were a major environmental rule, Texas 
Government Code §2001.0225 still would not apply to this rule-
making because Texas Government Code §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; and (4) is not proposed solely under 
the general powers of the agency, but rather Texas Water Code 
§§16.131, 16.145, 16.146, 16.182, and 17.957. Therefore, this 
proposed rule does not fall under any of the applicability criteria 
in Texas Government Code §2001.0225. 
The TWDB invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 
TAKINGS IMPACT ASSESSMENT (Texas Government Code 
§2007.043) 
The TWDB evaluated the proposed rule amendments and 
performed an analysis of whether it constitutes a taking under 
Texas Government Code, Chapter 2007. The specific purpose 
of this rule is to implement legislative changes. The proposed 
rule would substantially advance this stated purpose by adding 
language related to the legislative changes. 
The TWDB's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this proposed rule because this 
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government 
Code §2007.003(b)(4). The TWDB is the agency that provides 
financial assistance for the construction of water projects. 
Nevertheless, the TWDB further evaluated this proposed rule 
and performed an assessment of whether it constitutes a taking 
under Texas Government Code Chapter 2007. Promulgation 
and enforcement of this proposed rule would be neither a 
statutory nor a constitutional taking of private real property. 
Specifically, the subject proposed regulation does not affect a 
landowner's rights in private real property because this rulemak-
ing does not burden, restrict, or limit the owner's right to property 
and reduce its value by 25% or more beyond that which would 
otherwise exist in the absence of the regulation. In other words, 
this rule requires compliance with state law regarding financing 
water supply projects. Therefore, the proposed rule does not 
constitute a taking under Texas Government Code, Chapter 
2007. 
GOVERNMENT GROWTH IMPACT STATEMENT (Texas Gov-
ernment Code §2001.0221) 
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The TWDB reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five 
years the proposed rule would be in effect, the proposed rule will 
not: (1) create or eliminate a government program; (2) require 
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease 
in future legislative appropriations to the agency; (4) require an 
increase or decrease in fees paid to the agency; (5) create a 
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject 
to the rule's applicability; or (8) positively or adversely affect this 
state's economy. The proposed rulemaking implements legisla-
tive changes to the State Participation Program. 
SUBMISSION OF COMMENTS (Texas Government Code 
§2001.024(a)(7)) 
Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by 
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st day 
following publication in the Texas Register. Include "State Par-
ticipation" in the subject line of any comments submitted. 
STATUTORY AUTHORITY (Texas Government Code 
§2001.024(a)(3)) 
This rulemaking is proposed under the authority of Texas Water 
Code §6.101, which gives the TWDB the authority to adopt rules, 
and under the authority of Texas Water Code §§16.131, 16.145, 
16.146, 16.182, and 17.957. 
Cross-reference to statute: Texas Water Code Chapter 16, Sub-
chapters E and F are affected by this rulemaking. 
§363.1001. Scope of Subchapter. 

The sections of this subchapter shall pertain to applications for financ-
ing state participation projects authorized by the Texas Water Code, 
Chapter 16, Subchapters E and F. Unless in conflict with the provisions 
of this subchapter, the provisions of Subchapter A of this chapter (re-
lating to General Provisions) shall apply to state participation projects. 
The requirements of this subchapter do not apply if the board is acting 
singly. 

§363.1002. Definitions of Terms. 

The following word and terms, when used in this subchapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Excess capacity--The difference between the foresee-
able needs of the area to be served by the useful life of the facility and 
the existing needs for the area to be served by the facility. 

(2) Facility--A regional or interregional facility for which 
an application has been submitted requesting financial assistance from 
the state participation account and that includes sufficient capacity to 
serve the existing needs of the applicant and excess capacity. 

(3) Alternate facility--A construction project that would be 
necessary to serve the excess capacity of the area to be served by the 
facility in the event that the facility was not initially constructed to meet 
the excess capacity. 

(4) Existing needs--Maximum capacity necessary for ser-
vice to the area receiving service from the facility for current population 
and including the service necessary to serve the estimated population 
in the area ten years from the date of the application. 

(5) New water supply project--A project which will cre-
ate new, usable water supply through the construction of a reservoir, 
dam, stormwater retention basin, or the development of conservation 
or innovative technologies including, but not limited to, desalinization, 
demineralization, other advanced water treatment practices, floodwa-
ter harvesting, or aquifer storage and recovery. 

(6) State Participation II Account--An account within the 
State Participation Account for the development of desalination or 
aquifer storage and recovery facilities under Texas Water Code 16.146. 

(7) [(6)] Water plan project--A project which is identified 
as a recommended strategy in the water plan. 

§363.1003. Board Participation. 
(a) This section does not apply to use of the State Participation 

Account II. 

(b) Unless otherwise directed by legislation, or in accordance 
with subsection (c), the board will only use the State Participation Ac-
count of the [Texas Water Development Fund I or the] Texas Water 
Development Fund II to provide financial assistance for all or a part of 
the cost to construct the excess capacity of: 

(1) an eligible new water supply or water plan project 
where: 

(A) at least 20% of the total facility capacity of the pro-
posed project will serve existing need, or 

(B) the applicant will finance at least 20% of the total 
project cost from sources other than the State Participation Account; 
and 

(2) all other projects eligible for state participation where: 

(A) at least 50% of the total facility capacity of the pro-
posed project will serve existing need, or 

(B) the applicant will finance at least 50% of the total 
project cost from sources other than the State Participation Account. 

(c) The board, in its sole discretion, may waive the require-
ments of subsection (b) upon a showing of good cause. 

§363.1004. Application for Assistance. 
In addition to any other information that may be required by the exec-
utive administrator or the board, the applicant shall provide: 

(1) a resolution from its governing body which shall: 

(A) request financial assistance and identify the amount 
of requested assistance; 

(B) designate the authorized representative to act on be-
half of the governing body; and 

(C) authorize the representative to execute the applica-
tion, appear before the board on behalf of the applicant, and submit 
such other documentation as may be required by the executive admin-
istrator or the board; 

(2) a notarized affidavit from the authorized representative 
stating that: 

(A) the decision to request financial assistance from the 
board was made in a public meeting held in accordance with the Open 
Meetings Act (Texas Government Code, §551.001, et seq,) and after 
providing all such notice as required by such Act; 

(B) the information submitted in the application is true 
and correct according to best knowledge and belief of the representa-
tive; 
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(C) the applicant has no outstanding judgments, orders, 
fines, penalties, taxes, assessment or other enforcement or compliance 
issue of any kind or nature by EPA, Texas Commission on Environ-
mental Quality (commission), Texas Comptroller, Texas Secretary of 
State, or any other federal, state or local government or identifying such 
judgments, orders, fines, penalties, taxes, assessment or other enforce-
ment or compliance issue as may be outstanding for the applicant; 

(D) the applicant warrants compliance with the repre-
sentations made in the application in the event that the board provides 
the financial assistance; and 

(E) the applicant will comply with all applicable federal 
laws, rules, and regulations as well as the laws of this state and the rules 
and regulations of the board; 

(3) a proposed schedule for purchase of the board's interest 
in the project; 

(4) copies of any proposed or existing contracts for consul-
tant financial advisory, engineering, and bond counsel services to be 
used by the applicant in applying for financial assistance or construct-
ing the proposed project. Contracts for engineering services should in-
clude the scope of services, level of effort, costs, schedules, and other 
information necessary for adequate review by the executive adminis-
trator; 

(5) a citation to the specific legal authority in the Texas 
Constitution and statutes pursuant to which the applicant is authorized 
to provide the service for which the applicant is receiving financial as-
sistance as well as the legal documentation identifying and establishing 
the legal existence of the applicant as may be deemed necessary by the 
executive administrator; 

(6) if the applicant provides or will provide water supply 
or treatment service to another service provider, or receives such ser-
vice from another service provider, the proposed agreement, contract, 
or other documentation which legally establishes such service relation-
ship, with the final and binding agreements provided prior to closing; 

(7) documentation of the ownership interest, with support-
ing legal documentation, of property on which proposed project shall 
be located, or if the property is to be acquired, certification that the 
applicant has the necessary legal power and authority to acquire the 
property; 

(8) if payment under the master agreement is based either 
wholly or in part from revenues of contracts with others, a copy of any 
actual or proposed contracts under which applicant's gross income is 
expected to accrue. Prior to release of funds, an applicant shall submit 
executed copies of such contracts to the executive administrator; 

(9) if an election is required by law to authorize participa-
tion in the project, the executive administrator may require applicant 
to provide the election date and election results as to each proposition 
necessary for the participation of the applicant as part of the applica-
tion. 

(10) Applicant shall submit an engineering feasibility re-
port signed and sealed by a professional engineer registered in the State 
of Texas. The report, based on guidelines provided by the executive ad-
ministrator, shall provide: 

(A) description and purpose of the project; 

(B) entities to be served and current and future popula-
tion; 

(C) the cost of the project; 

(D) a description of the alternatives considered and rea-
sons for selection of the project proposed; 

(E) sufficient information to evaluate the engineering 
feasibility; and 

[(F) copy of the board or commission approved water 
conservation plan, if any, or a copy of a proposed water conservation 
plan prepared in accordance with §363.15 of this title (relating to Re-
quired Water Conservation Plan); and] 

(F) [(G)] maps and drawings as necessary to locate and 
describe the project service area. The executive administrator may 
request additional information or data as necessary to evaluate the 
project. 

(11) a water conservation plan prepared in accordance with 
§363.15 of this title (relating to Required Water Conservation Plan). 

§363.1006. Prioritization System. 

(a) The executive administrator will prioritize all applications 
in accordance with §363.1007 of this title and may prioritize projects 
under §363.1007(b) and (c) separately [not previously considered by 
the board twice annually. An application must be submitted by Febru-
ary 1 to be prioritized in March. An application must be submitted by 
August 1 to be prioritized in September]. The executive administra-
tor will provide the prioritization to the board for approval [in March 
and September of each year or as soon thereafter as practicable]. The 
executive administrator may set additional application deadlines, prior-
itize applications, and present the prioritization and those applications 
to the board for a commitment if the executive administrator deems it 
necessary in order to utilize available funds in any fiscal year. To be 
considered for prioritization, an applicant must provide adequate in-
formation to establish that the applicant qualifies for state participation 
funding, to describe the project comprehensively, and to establish the 
cost of the project, as well as any other information requested by the 
executive administrator. The executive administrator will develop and 
provide to applicants detailed information on the abridged application 
necessary for prioritization. If an applicant submits an abridged appli-
cation for prioritization purposes, the applicant must submit a complete 
application to the board within 30 days after the board meeting at which 
the applicant's project received priority for funding, or the project will 
lose its priority ranking and the board may commit to other projects 
consistent with the prioritization. 

(b) Prior to each board meeting at which applications may be 
considered, the executive administrator shall: 

(1) for each application that the executive administrator has 
determined has adequate information for prioritization purposes, prior-
itize the applications using the criteria identified in §363.1007 of this 
title (relating to Prioritization Criteria). 

(2) provide to the board a prioritized list of all applications 
as recommended by the executive administrator, the amount of funds 
requested and the priority of each application received; and 

(3) identify to the board, the total amount of funds available 
in the State Participation Account for new applications. 

(c) When making commitments for financial assistance from 
the State Participation Account, the board will consider projects in de-
scending numerical order based on the priority assigned to the applica-
tion according to §363.1007 of this title. The board will consider the 
next application on each [the] list only if there are funds available in 
the account and allocated to the type of projects under consideration 
sufficient to fund all or, if acceptable to the applicant, a part of the ap-
plication. 
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(d) The board shall determine the amount of funds available 
for water plan projects and shall prioritize and consider those separately 
from projects that are not water plan projects. 

§363.1007. Prioritization Criteria. 
(a) The board will give priority to projects that the legislature 

has determined shall receive priority for financial assistance from the 
State Participation Account. 

(b) Except as provided by subsection (c), after [After] first pri-
oritizing projects that the legislature has determined shall receive pri-
ority, the factors to be used by the executive administrator to prioritize 
the remaining projects seeking financial assistance from the State Par-
ticipation Account shall be as follows: 

(1) water development projects will receive priority over 
wastewater projects; 

(2) priority will be given to projects which have received 
previous board funding for facility planning, design, or permitting for 
the project; 

(3) priority will be given to entities that: 

(A) have already demonstrated significant water con-
servation savings, as determined by comparing the highest rolling five-
year average gallons per capita per day since 1980 to the average gal-
lons per capita per day for the most recent four-year period; or 

(B) will achieve significant water conservation savings 
by implementing the proposed project for which the financial assistance 
is sought, as determined by comparing the conservation to be achieved 
by the project with the average gallons per capita per day for most 
recent four-year period. 

(4) priority will be given to projects which have the earliest 
identifiable need, as outlined in the water plan. 

(c) Notwithstanding subsection (b), any interregional water 
supply projects seeking financial assistance from the State Participa-
tion Account for interregional water supply projects under Texas Water 
Code §16.145 shall be prioritized in accordance with an applicable 
request for proposals, which shall prioritize projects that: 

(1) maximize the use of private financial resources; 

(2) combine the financial resources of multiple water plan-
ning regions; and 

(3) have a substantial economic benefit to the regions 
served by: 

(A) affecting a large population; 

(B) creating jobs in the regions served; and 

(C) meeting a high percentage of the water supply needs 
of the water users served by the project. 

§363.1008. Determination. 
(a) Except as provided by subsection (b), the [The] board may 

provide funding from the State Participation Account when the infor-
mation available to the board is sufficient for the board to determine 
that: 

(1) it is reasonable to expect that the state will recover its 
investment in the facility based upon a determination that the revenue 
to be generated by the projected number of customers served by the 
facility will be sufficient to purchase the excess capacity owned by the 
state; 

(2) the estimated cost of the facility as set forth in the ap-
plication exceeds the current financing capabilities of the area to be 

served by the facility based on a determination that the existing rates 
of the applicant available for payment of the facility collected from the 
number of connections at the end of construction and other revenues 
available for payment of the facility; 

(3) the optimum regional development cannot be reason-
ably financed by local interests based on a determination that the es-
timated cost to construct the alternate facility and the revenue to be 
generated by the projected number of customers of the facility; 

(4) the public interest will be served by acquisition of the 
facility based on a determination that the cost of the facility to the public 
are reduced by the state's participation in the facility; and 

(5) the facility to be constructed or reconstructed contem-
plates the optimum regional or interregional development which is rea-
sonably required under all existing circumstances of the site based on 
a determination that design capacity of the components of the facility 
are sufficient to meet the foreseeable needs of the area over the useful 
life of the facility. 

(b) The board may provide funding from the State Participa-
tion Account II when the information available to the board is sufficient 
for the board to determine that: 

(1) it is reasonable to expect that the state will recover its 
investment in the facility; 

(2) the public interest will be served by the acquisition of 
the facility based on a determination that the cost of the facility to the 
public are reduced by the state's participation in the facility; and 

(3) the project is a recommended water strategy in the most 
recent state water plan. 

§363.1012. Requirements of Application. 

A prospective purchaser of the board's ownership interest in a facility 
or of the use of such board interest other than under terms specified 
in the master agreement, shall submit an application in the form and 
number prescribed by the executive administrator. The executive ad-
ministrator may request any additional information needed to evaluate 
the application[,] and may return any incomplete applications. 

§363.1013. Notice to Participating Political Subdivision and Others. 

Upon receipt of an application by a prospective purchaser of the board's 
ownership interest in a facility or use of the facility, the board will send 
notice of its receipt by regular United States mail to all co-owners of 
the facility[,] and any users of the facility or water from the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 5, 2022. 
TRD-202203994 
Ashley Harden 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 463-7686 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 
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CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER V. FRANCHISE TAX 
34 TAC §3.589 

The Comptroller of Public Accounts proposes an amendment 
to §3.589, concerning margin: compensation. The amendment 
corrects an error in the 2020-2021 compensation threshold 
amount. 
The comptroller amends subsection (c)(1)(G) to correct an 
error in the compensation threshold amount, adjusted biennially 
based on the Consumer Price Index, pursuant to Tax Code, 
§171.006 (Adjustment of Eligibility for No Tax Due, Discounts, 
and Compensation Deduction). The correct compensation 
threshold amount is $390,000 for reports originally due on or 
after January 1, 2020, but before January 1, 2022. 
Brad Reynolds, Chief Revenue Estimator, has determined that 
during the first five years that the proposed amendments are in 
effect, the rules: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee 
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase 
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy. 
Mr. Reynolds also has determined that the proposed amended 
rule would benefit the public by correcting an error in the 2020-
2021 compensation threshold amount. This rule is proposed un-
der Tax Code, Title 2, and does not require a statement of fiscal 
implications for small businesses or rural communities. The pro-
posed amendments would have no significant fiscal impact on 
the state government, units of local government or individuals. 
There would be no significant anticipated economic cost to the 
public. 
You may submit comments on the proposal to Jenny 
Burleson, Director, Tax Policy Division, P.O. Box 13528 
Austin, Texas 78711 or to the email address: tp.rule.com-
ments@cpa.texas.gov. The comptroller must receive your 
comments no later than 30 days from the date of publication of 
the proposal in the Texas Register. 

This amendment is adopted under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture) which provides the 
comptroller with the authority to prescribe, adopt, and enforce 
rules relating to the administration and enforcement of the 
provisions of Tax Code, Title 2. 
This amendment implements Tax Code, §171.006 (Adjustment 
of Eligibility for No Tax Due, Discounts, and Compensation De-
duction). 
§3.589. Margin: Compensation. 

(a) Effective date. The provisions of this section apply to fran-
chise tax reports originally due on or after January 1, 2008, except as 
otherwise noted. 

(b) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Client--

(A) any person who enters into a professional employer 
services agreement with a license holder; or 

(B) any person who enters into an agreement with 
a temporary employment service, as defined under Labor Code, 
§93.001(2) (Definitions), for the purpose of having individuals sup-
plement their workforce. 

(2) Covered employee--An individual having a co-em-
ployment relationship with a professional employer organization and 
a client. 

(3) Management company--A corporation, limited liability 
company or other limited liability entity that conducts all or part of 
the active trade or business of another entity (the managed entity) in 
exchange for a management fee and reimbursement of specified costs 
incurred in the conduct of the active trade or business of the managed 
entity, including wages and cash compensation as determined under 
Tax Code, §171.1013(a) and (b) (Determination of Compensation). To 
qualify as a management company: 

(A) the entity must perform active and substantial man-
agement and operational functions, control and direct the daily opera-
tions, and provide services such as accounting, general administration, 
legal, financial or similar services; or 

(B) if the entity does not conduct all of the active trade 
or business of an entity, the entity must conduct all operations, as pro-
vided in subparagraph (A) of this paragraph, for a distinct revenue-pro-
ducing component of the entity. 

(4) Natural person--A human being or the estate of a human 
being. The term does not include a purely legal entity given recogni-
tion as the possessor of rights, privileges, or responsibilities, such as a 
corporation, limited liability company, partnership, or trust. 

(5) Net distributive income--The net amount of income, 
gain, deduction, or loss relating to a pass-through entity or disregarded 
entity reportable to the owners for the tax year of the entity. 

(6) Professional employer organization--A business entity 
that offers professional employer services or a temporary employment 
service. 

(7) Small employer--A person who employed an average 
of at least two employees but not more than 50 employees on business 
days during the preceding calendar year, as defined under Insurance 
Code, §1501.002 (Definitions). For purposes of this definition, a part-
nership is the employer of a partner. 

(8) Undocumented worker--A person who is not lawfully 
entitled to be present and employed in the United States. 

(9) Wages and cash compensation--

(A) the amount entered in the Medicare wages and tips 
box of Internal Revenue Service Form W-2 or any subsequent form 
with a different number or designation that substantially provides the 
same information for the period on which the tax is based; 

(B) any wages and cash compensation paid to employ-
ees in a foreign country and reported on forms issued by the foreign 
company that are substantially equivalent to the Internal Revenue Ser-
vice Form W-2; 

(C) the amount of net distributive income (not to in-
clude net distributive income that has been subtracted from total rev-
enue), regardless of whether cash or property pertaining to such in-
come is actually distributed and regardless of whether it is a positive 
or negative amount, from one of the following entities to partners or 
owners during the accounting period but only if the person receiving 
the amount is a natural person: 
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(i) taxable entities treated as partnerships for federal 
income tax purposes; 

(ii) limited liability companies and corporations 
treated as S corporations for federal income tax purposes; and 

(iii) limited liability companies treated as sole pro-
prietorships for federal income tax purposes; 

(D) stock awards and stock options deducted for federal 
income tax purposes, to the extent not included in subparagraph (A) of 
this paragraph. 

(c) Compensation. Subject to Tax Code, §171.1014 (Com-
bined Reporting; Affiliated Group Engaged in Unitary Business), a 
taxable entity that elects to subtract compensation (see subsection (i) 
of this section) for the purpose of computing its taxable margin under 
Tax Code, §171.101 (Determination of Taxable Margin), may subtract 
an amount equal to: 

(1) subject to subsection (d) of this section, all wages and 
cash compensation paid by a taxable entity to its officers, directors, 
owners, partners, and employees up to the following thresholds for any 
one person per 12-month period on which the tax is based: 

(A) for reports originally due on or after January 1, 
2008, but before January 1, 2010, the taxable entity cannot subtract 
more than $300,000; 

(B) for reports originally due on or after January 1, 
2010, but before January 1, 2012, the taxable entity cannot subtract 
more than $320,000; 

(C) for reports originally due on or after January 1, 
2012, but before January 1, 2014, the taxable entity cannot subtract 
more than $330,000; 

(D) for reports originally due on or after January 1, 
2014, but before January 1, 2016, the taxable entity cannot subtract 
more than $350,000; 

(E) for reports originally due on or after January 1, 
2016, but before January 1, 2018, the taxable entity cannot subtract 
more than $360,000; 

(F) for reports originally due on or after January 1, 
2018, but before January 1, 2020, the taxable entity cannot subtract 
more than $370,000; 

(G) for reports originally due on or after January 1, 
2020, but before January 1, 2022, the taxable entity cannot subtract 
more than $390,000 [$380,000]; 

(H) for reports originally due on or after January 1, 
2022, but before January 1, 2024, the taxable entity cannot subtract 
more than $400,000; and 

(2) subject to subsection (e) of this section, the cost of all 
benefits the taxable entity provides to its officers, directors, owners, 
partners, and employees. 

(d) Compensation - excluded items. Compensation does not 
include: 

(1) payments made that are reportable on Internal Revenue 
Form 1099 (or would have been reported if the amount had met the 
Internal Revenue Service minimum reporting requirement); 

(2) any expense excluded from total revenue and any net 
distributive income subtracted from total revenue. See §3.587 of this 
title (relating to Margin: Total Revenue); 

(3) an employer's share of payroll taxes; 

(4) wages or cash compensation paid to an employee 
whose primary employment is directly associated with the operation 
of a facility that is located on property owned or leased by the federal 
government and managed or operated primarily to house members of 
the armed forces of the United States. See §3.587 of this title; and 

(5) wages or cash compensation paid to undocumented 
workers. 

(e) Benefits. A taxable entity is allowed to subtract the cost of 
all benefits to the extent deductible for federal income tax purposes that 
it provides to its officers, directors, owners, partners, and employees. 

(1) The term "benefits" includes employer contributions 
made to: 

(A) employees' health savings accounts; 

(B) health care (for example, this would include contri-
butions to the cost of health insurance); 

(C) retirement; and 

(D) workers' compensation. 

(2) The term "benefits" does not include the following: 

(A) amounts included in the definition of wages and 
cash compensation; and 

(B) payroll taxes. (For example, "payroll taxes" would 
include payments to state and federal unemployment compensation 
funds and payments under the Federal Insurance Contributions Act, 
Chapter 21 of Subtitle C of the Internal Revenue Code, §§3101 - 3128, 
the Railroad Retirement Tax Act, Chapter 22 of Subtitle C of the Inter-
nal Revenue Code, §§3201 - 3233). 

(3) The cost of benefits does not include the amount paid 
by an employee. 

(f) Professional employer organizations. See §3.587 of this 
title. 

(1) A professional employer organization cannot include as 
compensation the following payments for covered employees: 

(A) wages and cash compensation; 

(B) payroll taxes; 

(C) employee benefits including workers' compensa-
tion; and 

(D) payments made to independent contractors and re-
portable on Internal Revenue Service Form 1099 (or would have been 
reported if the amount had met the Internal Revenue Service minimum 
reporting requirement). 

(2) A client can include as compensation the following 
amounts for covered employees: 

(A) wages and cash compensation; and 

(B) benefits. 

(3) A client cannot include as compensation the following: 

(A) an administrative fee; 

(B) payments made to a professional employer organi-
zation as reimbursement for payments made to independent contractors 
assigned to the client and reportable on Internal Revenue Service Form 
1099 (or would have been reported if the amount had met the Internal 
Revenue Service minimum reporting requirement); and 

(C) other costs. 
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(4) A professional employer organization shall determine 
compensation only for the taxable entity's own employees who are not 
covered employees. 

(g) Management company. See §3.587 of this title. 

(1) A taxable entity that is a management company may 
not include as wages and cash compensation any amounts reimbursed 
by a managed entity. 

(2) A taxable entity that is a managed entity may subtract 
wages and cash compensation that are reimbursed to the management 
company. 

(3) A management company shall determine compensation 
for only those wages and compensation payments that are not reim-
bursed by a managed entity. 

(h) Small employers. This subsection applies to a taxable en-
tity that is a small employer and that has not provided health care bene-
fits to any of its employees in the calendar year preceding the beginning 
date of its reporting period. Subject to Tax Code, §171.1014, a taxable 
entity to which this subsection applies that elects to subtract compen-
sation for the purpose of computing its taxable margin under Tax Code, 
§171.101, may subtract the following health care benefits: 

(1) amounts as provided under subsection (c) of this sec-
tion; 

(2) for the first 12-month period on which margin is based 
and in which the taxable entity provides health care benefits to all of 
its employees, an additional amount equal to 50% of the cost of health 
care benefits provided to its employees for that period; and 

(3) for the second 12-month period on which margin is 
based and in which the taxable entity provides health care benefits to 
all of its employees, an additional amount equal to 25% of the cost of 
health care benefits provided to its employees for that period. 

(4) The term "provide" does not include amounts paid by 
the employee, officer, director, etc. 

(i) Election to subtract compensation. The election to subtract 
compensation is made by filing the franchise tax report using the com-
pensation method or by amending any report filed within the statute of 
limitations. A taxable entity may file an amended report for the purpose 
of correcting a mathematical or other error in a report, or to change its 
method of computing margin. 

(j) Expenses paid with qualifying loan or grant proceeds. A 
taxable entity may include in compensation any expense paid using 
the qualifying loan or grant proceeds, as defined under Tax Code, 
§171.10131 (Provisions Related to Certain Money Received for 
COVID-19 Relief), to the extent the expense is otherwise includable 
as compensation under this section, even if the taxable entity has 
excluded the qualifying loan or grant proceeds from its total revenue 
under §3.587 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 10, 
2022. 
TRD-202204037 
Jenny Burleson 
Director, Tax Policy Division 
Comptroller of Public Accounts 
Earliest possible date of adoption: November 20, 2022 
For further information, please call: (512) 475-2220 
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	levels of treatment or reducing behaviors or symptoms that prevent successful functioning in the individual's environment of choice. Such services include training in symptom management, personal hygiene, nutrition, food preparation, exercise, money management, and community integration activities. (20) [(19)] Individual--A person seeking or receiving men-tal health targeted case management, mental health rehabilitative ser-vices, or both under this subchapter. (21) [(20)] Individual Psychotherapy--Therapy 
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	[(3) when available, physical health care needs as deter-mined by a physician, physician assistant, or advanced practice regis-tered nurse.] (e) A service described in this subsection may be delivered as a telemedicine medical service or a telehealth service, including via an audio-only platform, in accordance with the requirements and limita-tions of Subchapter A, Division 33 of this chapter. The comprehensive provider agency and staff members must implement procedures to en-sure that each individual is pr
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	(A) a description of the individual's presenting prob-lem(s); (B) a description of the individual's strengths; (C) a description of the individual's needs arising from the mental illness or serious emotional disturbance; (D) a description of the individual's co-occurring sub-stance use disorder, intellectual or developmental disability, or physi-cal health condition(s), if any; (E) a description of the recovery goals and objectives based on the assessment, and expected outcomes of the treatment in accordanc
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	(ii) determining if the plan [is] adequately addresses [addressing] the needs of the individual; (iii) documenting progress on all goals and objec-tives; and (iv) documenting any recommendation for continu-ing services, any change from current services, and any discontinuation of services. (2) In addition to the required review under paragraph (1)(B) of this subsection, a comprehensive provider agency must review an individual's recovery/treatment plan: (A) if clinically indicated; and (B) at the request of
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	(D) a description of the objective and measurable out-comes for each of the unmet needs as well as a projected time frame for each outcome; (E) a description of the actions the child or youth, the case manager, and other designated people must take to achieve those outcomes; (F) a list of the necessary services, [and] service providers and the availability of the services; and (G) a statement of the maximum period [of time] be-tween [face-to-face] contacts with the child or youth, and the LAR or primary car
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	(E) determining whether progress toward the desired outcomes was made; (F) identifying barriers to accessing services or to ob-taining maximum benefit from services; (G) advocating for the modification of services to ad-dress changes in the needs or status of the child or youth; (H) identifying emerging unmet service needs; (I) determining whether the recovery/treatment plan needs to be modified to address the child's or youth's unmet service needs more adequately; and (J) revising the recovery/treatment pl
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	(c) Crisis service documentation. In addition to the general documentation requirements described in subsection (b) of this section, a staff member must document the following for crisis intervention services: (1) behavioral description of the presenting problem; (2) lethality (e.g., suicide, violence); (3) the individual's relevant substance use [or abuse]; (4) the individual's relevant trauma, abuse, or neglect; (5) all actions, including rehabilitative interventions and referrals to other agencies, used 
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	Resources Code §32.021, which provides HHSC with the au-thority to administer the federal medical assistance program in Texas and to adopt rules and standards for program administra-tion. The amendments affect Texas Government Code §§531.001, 531.02161, 531.0217, 531.02164(c-1), and 531.02171. §354.2707. Crisis Intervention Services. (a) Crisis intervention services are intensive, commu-nity-based, one-to-one services provided to an individual who requires services to control acute symptoms that place the i
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	(1) understanding the nature of the individual’s [his/her] serious mental illness or serious emotional disturbance; (2) understanding the concepts of recovery and resilience within the context of the serious mental illness or serious emotional disturbance; (3) understanding the role of the individual’s [his/her] pre-scribed medications in reducing symptoms and increasing or maintain-ing his/her functioning; (4) identifying and managing the individual’s [his/her] symptoms and potential side effects of his/he
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	(2) coordination; (3) employment related; (4) housing related; and (5) medication related. (b) Independent living services assist an individual in acquir-ing the most immediate, fundamental functional skills needed to en-able the individual to reside in the community and avoid more restric-tive levels of treatment, or assist an individual in reducing behaviors or symptoms that prevent successful functioning in the individual's envi-ronment of choice. Such services include training in symptom manage-ment, pe
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	(e) Housing related services develop an individual's strengths and abilities to manage the symptoms of the individual's serious mental illness that interfere with the individual's capacity to obtain or maintain independent, integrated housing. Such services consist of: (1) skills training related to: (A) home maintenance and cleanliness; (B) problem-solving with the individual's landlord and neighbors, mortgage lender, or homeowner's [homeowners] associa-tion; and (C) maintaining appropriate interpersonal b
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	(C) team members have regularly scheduled team meet-ings [either in person or by teleconference]; and (D) every member of the team is knowledgeable of the needs and services available to the specific individuals assigned to the team. (4) [(3)] Independent living services, coordination ser-vices, employment-related services, and housing-related services must be provided by a: (A) QMHP-CS; (B) CSSP; or (C) peer provider. (5) [(4)] Only licensed medical personnel acting within the scope of their practice may p
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	(I) skills to manage the symptoms of serious mental ill-ness or serious emotional disturbance and to recognize and modify un-reasonable beliefs, thoughts and expectations; (J) skills to identify and use community resources and informal supports; (K) skills to identify and use acceptable leisure time ac-tivities; and (L) independent living skills, such as money manage-ment, accessing and using transportation, grocery shopping, maintain-ing housing, maintaining a job, and decision making; and (2) increasing t
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	safety, and welfare of the residents of Texas and do not impose a cost on regulated persons. PUBLIC BENEFIT AND COSTS Stephanie Stephens, State Medicaid Director, has determined that for each year of the first five years the rules are in effect, for individuals receiving the ABA services under the subchapter and the medical policy in the Autism Section in the Children's Hand-book in the TMPPM, the public benefit is to support the health and safety of these Medicaid clients by ensuring the services are provi
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	(3) for whom ABA services are medically necessary and clinically appropriate and effective. (b) Providers of ABA services for autism under this subchap-ter include: (1) licensed behavior analysts (LBAs); (2) licensed assistant behavior analysts (LaBAs); (3) behavior technicians (BTs); and (4) licensed professionals, other than LBAs, as described in the medical policy in the Medicaid Autism Services section (Autism Section) in the Children's Services Handbook (Children's Handbook) in the Texas Medicaid Provi
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	(C) covers coordination of a comprehensive array of services to treat ASD. (7) BT--Behavior technician. A person who is currently fully registered or certified without restriction as one of the following: (A) Registered Behavior Technician (RBT); (B) Board Certified Autism Technician (BCAT); or (C) Applied Behavior Analysis Technician (ABAT). (8) CFR--Code of Federal Regulations. (9) Child--A child is an individual who is under 21 years of age who is Medicaid enrolled and who is eligible for ABA services un
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	strengths, cultures, traditions, and expertise that everyone brings to this relationship. (19) Generalizable--Able to be applied across the child's natural settings and not be limited to the specific locations where the ABA services are delivered. (20) HHSC--The Texas Health and Human Services Com-mission. The single state agency charged with administration and over-sight of the Texas Medicaid program, or its designee. (21) In-person--Within the physical presence of another person. In-person does not includ
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	Examiners, Texas Board of Occupational Therapy Examiners, under TOC, Chapter 454 (relating to Occupational Therapists). (32) PA--Physician assistant. A person who: (A) is currently licensed without restriction as a physi-cian assistant by the Texas Medical Board-Physician Assistant Board, under TOC, Chapter 204 (relating to Physician Assistants); and (B) practices under a current and executed prescriptive authority agreement with a qualified physician in accordance with TOC, Chapter 157, Subchapter B. (33) 
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	in §354.5011 of this subchapter (relating to Providers of Applied Behavior Analysis (ABA) Services). (38) Speech-language pathology--The discipline and ser-vices of speech-language pathology. In documents related to services under this subchapter and the Autism Section, these services are also called speech therapy, interchangeably. These services are regulated by TDLR under TOC, Chapter 401 (relating to Speech-Language Pathol-ogists and Audiologists). (39) ST--Speech therapy. The discipline and services of
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	or other means, and any revisions of published updates which became effective in the month prior. (47) TOC--Texas Occupations Code. (48) Trauma-informed--A program, organization, or sys-tem that is trauma-informed realizes the widespread impact of trauma and: (A) understands potential paths for recovery from trauma; (B) recognizes the signs and symptoms of trauma in members, families, staff, and others involved with the system; and (C) responds by fully integrating knowledge about trauma into policies, proc
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	and comply with all applicable law, rules, and requirements under this subchapter; (B) are currently enrolled in Texas Medicaid through TMHP; (C) for claims submission purposes, serve as the Med-icaid enrolled rendering provider for all ABA evaluation, treatment, and supervision services, including those ABA services rendered un-der the LBA's supervision by an LaBA or a BT, as applicable, where the rendering provider for the specific service, which may be the LBA, LaBA, or BT, may or must, as applicable, be
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	(B) 42 CFR §440.40(b) (relating to EPSDT) and §§441.50 -441.62 (relating to Early and Periodic Screening, Diagno-sis, and Treatment (EPSDT) of Individuals Under Age 21); (C) Texas Human Resources Code Chapter 32 (relating to Medical Assistance Program); (D) Texas Government Code Chapter 531 (relating to Health and Human Services Commission); (E) Chapter 352 of this title (relating to Medicaid and Children's Health Insurance Program Provider Enrollment); (F) Chapter 353 of this title (relating to Medicaid Ma
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	The new sections are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Hu-man Resources Code §32.021(a) and Texas Government Code §531.021(a), which provide HHSC with the authority to adminis-ter the federal medical assistance (Medicaid) program in Texas. The new sections affect Texas Government Code Chapter 531 and Texas Human Resources Code
	The new sections are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Hu-man Resources Code §32.021(a) and Texas Government Code §531.021(a), which provide HHSC with the authority to adminis-ter the federal medical assistance (Medicaid) program in Texas. The new sections affect Texas Government Code Chapter 531 and Texas Human Resources Code


	(i) based on authorized ABA services, where the ORP has submitted the order, referral, or prescription for ABA eval-uation or treatment services for authorization; (ii) person-centered; (iii) family-centered; (iv) evidence-based; (v) trauma informed; (vi) informed by co-morbid conditions of the child and their intersection with ABA services, understanding that co-morbid conditions may mimic or exacerbate ASD symptoms; (vii) provided in the primary language of the child, or those who are closest to the child
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	ABA service delivery sessions and contribute to durability and gener-alizability of meaningful behavior change. (b) Medicaid medically necessary ABA services for ASD are one of a comprehensive array of potentially available Medicaid medi-cally necessary services and treatment methodologies for children with ASD. (1) Other potential medically necessary services or covered treatment methodologies for ASD may include: (A) nutrition services provided by an LD; (B) outpatient behavioral health services, includin
	ABA service delivery sessions and contribute to durability and gener-alizability of meaningful behavior change. (b) Medicaid medically necessary ABA services for ASD are one of a comprehensive array of potentially available Medicaid medi-cally necessary services and treatment methodologies for children with ASD. (1) Other potential medically necessary services or covered treatment methodologies for ASD may include: (A) nutrition services provided by an LD; (B) outpatient behavioral health services, includin



	(1) address academic goals; (2) address goals only related to performative social norms that do not significantly impact health, safety, or independence; (3) are not expected to result in improvements in the child's level of functioning, other than medically necessary services at the maintenance or consultative level; (4) do not require the specific skills and judgment of an LBA to perform or supervise; (5) do not meet evidence-based standards of practice for ABA for effective treatment of ASD; (6) use any 
	(1) address academic goals; (2) address goals only related to performative social norms that do not significantly impact health, safety, or independence; (3) are not expected to result in improvements in the child's level of functioning, other than medically necessary services at the maintenance or consultative level; (4) do not require the specific skills and judgment of an LBA to perform or supervise; (5) do not meet evidence-based standards of practice for ABA for effective treatment of ASD; (6) use any 
	(1) address academic goals; (2) address goals only related to performative social norms that do not significantly impact health, safety, or independence; (3) are not expected to result in improvements in the child's level of functioning, other than medically necessary services at the maintenance or consultative level; (4) do not require the specific skills and judgment of an LBA to perform or supervise; (5) do not meet evidence-based standards of practice for ABA for effective treatment of ASD; (6) use any 
	(1) address academic goals; (2) address goals only related to performative social norms that do not significantly impact health, safety, or independence; (3) are not expected to result in improvements in the child's level of functioning, other than medically necessary services at the maintenance or consultative level; (4) do not require the specific skills and judgment of an LBA to perform or supervise; (5) do not meet evidence-based standards of practice for ABA for effective treatment of ASD; (6) use any 


	the child is not present in the parent or caregiver education and training session; or (4) services billed that do not meet minimum requirements, exceed the limitations outlined in relevant law, rule, and other require-ments under this subchapter, the Autism Section in the TMPPM, and the NCCI, or are excluded. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on October 10,
	the child is not present in the parent or caregiver education and training session; or (4) services billed that do not meet minimum requirements, exceed the limitations outlined in relevant law, rule, and other require-ments under this subchapter, the Autism Section in the TMPPM, and the NCCI, or are excluded. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on October 10,


	OIG's use of extrapolation with existing Texas Administrative Code rule §371.35; and providing for the use of a case mix classification system that succeeds resource utilization groups (RUGs). SECTION-BY-SECTION SUMMARY The proposed repeal of §371.212 deletes the rule as no longer necessary because some of the content of the rule has been added to proposed new §371.212 and §371.216 and some of the content is outdated or redundant language taken from a prior Centers for Medicare & Medicaid Services RAI User'
	OIG's use of extrapolation with existing Texas Administrative Code rule §371.35; and providing for the use of a case mix classification system that succeeds resource utilization groups (RUGs). SECTION-BY-SECTION SUMMARY The proposed repeal of §371.212 deletes the rule as no longer necessary because some of the content of the rule has been added to proposed new §371.212 and §371.216 and some of the content is outdated or redundant language taken from a prior Centers for Medicare & Medicaid Services RAI User'
	OIG's use of extrapolation with existing Texas Administrative Code rule §371.35; and providing for the use of a case mix classification system that succeeds resource utilization groups (RUGs). SECTION-BY-SECTION SUMMARY The proposed repeal of §371.212 deletes the rule as no longer necessary because some of the content of the rule has been added to proposed new §371.212 and §371.216 and some of the content is outdated or redundant language taken from a prior Centers for Medicare & Medicaid Services RAI User'
	Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the repeals and new rules will be in effect, there will be an estimated reduction in cost to state government as a result of enforcing and administering the rules as proposed. Enforcing or administering the repeals and new rules does not have foreseeable implications relating to costs or revenues of local government. The effect on state government for each year of the first five years the proposed repeals and 
	Trey Wood, Chief Financial Officer, has determined that for each year of the first five years that the repeals and new rules will be in effect, there will be an estimated reduction in cost to state government as a result of enforcing and administering the rules as proposed. Enforcing or administering the repeals and new rules does not have foreseeable implications relating to costs or revenues of local government. The effect on state government for each year of the first five years the proposed repeals and 



	Trey Wood, Chief Financial Officer, has also determined that for the first five years the repeals and new rules are in effect, there are no anticipated economic costs to persons who are required to comply with the proposed repeals and new rules because the repeals and new rules do not require a change to business prac-tices and do not create additional costs to comply. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that woul
	Trey Wood, Chief Financial Officer, has also determined that for the first five years the repeals and new rules are in effect, there are no anticipated economic costs to persons who are required to comply with the proposed repeals and new rules because the repeals and new rules do not require a change to business prac-tices and do not create additional costs to comply. TAKINGS IMPACT ASSESSMENT HHSC has determined that the proposal does not restrict or limit an owner's right to his or her property that woul
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	which provides HHSC with the authority to adopt rules neces-sary to implement this section; and Texas Human Resources Code §32.039, which provides authority to assess adminis-trative penalties and damages and provides due process for persons potentially subject to damages and penalties. The repeals affect Texas Government Code Chapter 531 and Texas Human Resources Code Chapter 32. §371.212. Minimum Data Set Assessments. §371.214. Resource Utilization Group Classification System. §371.216. Waiver of Extrapol
	which provides HHSC with the authority to adopt rules neces-sary to implement this section; and Texas Human Resources Code §32.039, which provides authority to assess adminis-trative penalties and damages and provides due process for persons potentially subject to damages and penalties. The repeals affect Texas Government Code Chapter 531 and Texas Human Resources Code Chapter 32. §371.212. Minimum Data Set Assessments. §371.214. Resource Utilization Group Classification System. §371.216. Waiver of Extrapol


	The new rules affect Texas Government Code Chapter 531 and Texas Human Resources Code Chapter 32. §371.212. Utilization Review of Nursing Facilities. (a) OIG conducts utilization reviews of nursing facility providers for residents enrolled in fee-for-service and managed care. (b) For purposes of this subchapter, Resource Utilization Group (RUG) means the 34-group case mix classification system selected by the state and established by CMS or a successor case mix classification system selected by the state. (
	The new rules affect Texas Government Code Chapter 531 and Texas Human Resources Code Chapter 32. §371.212. Utilization Review of Nursing Facilities. (a) OIG conducts utilization reviews of nursing facility providers for residents enrolled in fee-for-service and managed care. (b) For purposes of this subchapter, Resource Utilization Group (RUG) means the 34-group case mix classification system selected by the state and established by CMS or a successor case mix classification system selected by the state. (
	The new rules affect Texas Government Code Chapter 531 and Texas Human Resources Code Chapter 32. §371.212. Utilization Review of Nursing Facilities. (a) OIG conducts utilization reviews of nursing facility providers for residents enrolled in fee-for-service and managed care. (b) For purposes of this subchapter, Resource Utilization Group (RUG) means the 34-group case mix classification system selected by the state and established by CMS or a successor case mix classification system selected by the state. (
	must not correct or modify any MDS assessment reviewed during an OIG utilization review until after any reconsideration review and ap-peal has been finally determined. §371.214. HHSC-Approved Online RUG or Other HHSC-Required Training Course. All nursing facility registered nurse (RN) assessment coordinators must successfully complete the HHSC-approved online RUG, or an HHSC-approved successor training, within the HHSC-required time period. An RN assessment coordinator who signs the Long-Term Care Medic-aid
	must not correct or modify any MDS assessment reviewed during an OIG utilization review until after any reconsideration review and ap-peal has been finally determined. §371.214. HHSC-Approved Online RUG or Other HHSC-Required Training Course. All nursing facility registered nurse (RN) assessment coordinators must successfully complete the HHSC-approved online RUG, or an HHSC-approved successor training, within the HHSC-required time period. An RN assessment coordinator who signs the Long-Term Care Medic-aid


	(1) length of time since the last review; (2) whether the nursing facility has ever been reviewed; (3) previous review results; (4) compliance history of the nursing facility; (5) nursing facilities with claims in high-dollar reimburse-ment categories such as rehabilitation, extensive services, and special care services; (6) variances in billing patterns; (7) data analytics indicating potential fraud, waste, or abuse; and (8) complaints and referrals. (b) Onsite Utilization Reviews. (1) Onsite utilization r
	(1) length of time since the last review; (2) whether the nursing facility has ever been reviewed; (3) previous review results; (4) compliance history of the nursing facility; (5) nursing facilities with claims in high-dollar reimburse-ment categories such as rehabilitation, extensive services, and special care services; (6) variances in billing patterns; (7) data analytics indicating potential fraud, waste, or abuse; and (8) complaints and referrals. (b) Onsite Utilization Reviews. (1) Onsite utilization r
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	(10) If a nursing facility provider does not produce records requested by the nurse reviewer, the provider must provide a written statement explaining why the records were not produced. (11) If a nursing facility provider refuses to provide a records affidavit, the nursing facility provider must state the refusal in writing and attach the statement to the records provided to the nurse reviewer. (12) Failure to produce requested records and affidavits may result in an OIG enforcement action under Subchapter 
	(10) If a nursing facility provider does not produce records requested by the nurse reviewer, the provider must provide a written statement explaining why the records were not produced. (11) If a nursing facility provider refuses to provide a records affidavit, the nursing facility provider must state the refusal in writing and attach the statement to the records provided to the nurse reviewer. (12) Failure to produce requested records and affidavits may result in an OIG enforcement action under Subchapter 
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	(10) If a nursing facility provider does not produce records requested by the nurse reviewer, the provider must provide a written statement explaining why the records were not produced. (11) If a nursing facility provider refuses to provide a records affidavit, the nursing facility provider must state the refusal in writing and attach the statement to the records provided to the nurse reviewer. (12) Failure to produce requested records and affidavits may result in an OIG enforcement action under Subchapter 




	(a) The nursing facility provider may submit a request to OIG for reconsideration of the results of the onsite or desk utilization review. (b) A complete reconsideration request must: (1) be in writing; (2) clearly identify the specific minimum data set (MDS) assessment errors for which reconsideration is requested; (3) contain a detailed description of the basis for each ob-jection to the MDS assessment errors for which reconsideration is re-quested; (4) include any documents the nursing facility provider 
	(a) The nursing facility provider may submit a request to OIG for reconsideration of the results of the onsite or desk utilization review. (b) A complete reconsideration request must: (1) be in writing; (2) clearly identify the specific minimum data set (MDS) assessment errors for which reconsideration is requested; (3) contain a detailed description of the basis for each ob-jection to the MDS assessment errors for which reconsideration is re-quested; (4) include any documents the nursing facility provider 
	(a) The nursing facility provider may submit a request to OIG for reconsideration of the results of the onsite or desk utilization review. (b) A complete reconsideration request must: (1) be in writing; (2) clearly identify the specific minimum data set (MDS) assessment errors for which reconsideration is requested; (3) contain a detailed description of the basis for each ob-jection to the MDS assessment errors for which reconsideration is re-quested; (4) include any documents the nursing facility provider 
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	and recover an overpayment, or reimburse an underpayment, after the reconsideration request deadline has passed. (b) For each specific RUG for which a reconsideration review was granted and for which no hearing was requested, OIG may direct the reclassification of the RUG and recover an overpayment after the hearing request deadline has passed. (c) For each specific RUG for which a timely request for a hearing is made, OIG may direct the reclassification of the RUG and recover an overpayment after a final d
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	The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes amendments to §372.355, concerning Treatment of Resources in SNAP; §372.406, concerning Countable and Excluded Income in SNAP; and §372.410, concerning Allowable Deductions from Countable Income in SNAP. BACKGROUND AND PURPOSE The purpose of the proposal is to comply with the Food and Nutri-tion Service (FNS) decision to discontinue the Texas Integrated Eligibility Redesign System (TIERS) Rules Waiver. This waiver 
	The Executive Commissioner of the Texas Health and Hu-man Services Commission (HHSC) proposes amendments to §372.355, concerning Treatment of Resources in SNAP; §372.406, concerning Countable and Excluded Income in SNAP; and §372.410, concerning Allowable Deductions from Countable Income in SNAP. BACKGROUND AND PURPOSE The purpose of the proposal is to comply with the Food and Nutri-tion Service (FNS) decision to discontinue the Texas Integrated Eligibility Redesign System (TIERS) Rules Waiver. This waiver 
	(5) the proposed rules will not create a new rule; (6) the proposed rules will not expand, limit, or repeal existing rules; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) HHSC has insufficient information to determine the proposed rules' effect on the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural co
	(5) the proposed rules will not create a new rule; (6) the proposed rules will not expand, limit, or repeal existing rules; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) HHSC has insufficient information to determine the proposed rules' effect on the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural co
	(5) the proposed rules will not create a new rule; (6) the proposed rules will not expand, limit, or repeal existing rules; (7) the proposed rules will not change the number of individuals subject to the rules; and (8) HHSC has insufficient information to determine the proposed rules' effect on the state's economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determined that there will be no adverse economic effect on small businesses, micro-businesses, or rural co
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	1 TAC §372.355 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The amendment affects Texas Government Code §531.0055 and Texas Human Resources Code §33.002. §372.355. Treatment 
	1 TAC §372.355 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The amendment affects Texas Government Code §531.0055 and Texas Human Resources Code §33.002. §372.355. Treatment 
	1 TAC §372.355 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The amendment affects Texas Government Code §531.0055 and Texas Human Resources Code §33.002. §372.355. Treatment 
	1 TAC §372.355 STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The amendment affects Texas Government Code §531.0055 and Texas Human Resources Code §33.002. §372.355. Treatment 
	TRD-202204030 Karen Ray Chief Counsel Texas Health and Human Services Commission Earliest possible date of adoption: November 20, 2022 For further information, please call: (512) 206-4621 ♦ ♦ ♦ DIVISION 7. INCOME 1 TAC §372.406, §372.410 STATUTORY AUTHORITY The amendments are authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of ser-vices by the health and human services agencies, and Texas Human Resources C



	(6) [(7)] does not allow a deduction for actual utility ex-penses; and (7) [(8)] gives elderly or disabled households the option of deducting actual allowable medical expenses (as explained in 7 CFR §273.9(d)(3)) or using a standard medical deduction of an amount HHSC negotiates annually with the U.S. Department of Agriculture, Food and Nutrition Service. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the O
	(6) [(7)] does not allow a deduction for actual utility ex-penses; and (7) [(8)] gives elderly or disabled households the option of deducting actual allowable medical expenses (as explained in 7 CFR §273.9(d)(3)) or using a standard medical deduction of an amount HHSC negotiates annually with the U.S. Department of Agriculture, Food and Nutrition Service. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the O
	(6) [(7)] does not allow a deduction for actual utility ex-penses; and (7) [(8)] gives elderly or disabled households the option of deducting actual allowable medical expenses (as explained in 7 CFR §273.9(d)(3)) or using a standard medical deduction of an amount HHSC negotiates annually with the U.S. Department of Agriculture, Food and Nutrition Service. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the O
	(6) [(7)] does not allow a deduction for actual utility ex-penses; and (7) [(8)] gives elderly or disabled households the option of deducting actual allowable medical expenses (as explained in 7 CFR §273.9(d)(3)) or using a standard medical deduction of an amount HHSC negotiates annually with the U.S. Department of Agriculture, Food and Nutrition Service. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the O
	(6) [(7)] does not allow a deduction for actual utility ex-penses; and (7) [(8)] gives elderly or disabled households the option of deducting actual allowable medical expenses (as explained in 7 CFR §273.9(d)(3)) or using a standard medical deduction of an amount HHSC negotiates annually with the U.S. Department of Agriculture, Food and Nutrition Service. The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the O



	(3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will not create a new rule; (6) the proposed rule will expand existing rules; (7) the proposed rule will increase the number of individuals sub-ject to the rule; and (8) the proposed rule will not affect the state’s economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determine
	(3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will not create a new rule; (6) the proposed rule will expand existing rules; (7) the proposed rule will increase the number of individuals sub-ject to the rule; and (8) the proposed rule will not affect the state’s economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determine
	(3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will not create a new rule; (6) the proposed rule will expand existing rules; (7) the proposed rule will increase the number of individuals sub-ject to the rule; and (8) the proposed rule will not affect the state’s economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determine
	(3) implementation of the proposed rule will result in no assumed change in future legislative appropriations; (4) the proposed rule will not affect fees paid to HHSC; (5) the proposed rule will not create a new rule; (6) the proposed rule will expand existing rules; (7) the proposed rule will increase the number of individuals sub-ject to the rule; and (8) the proposed rule will not affect the state’s economy. SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-MUNITY IMPACT ANALYSIS Trey Wood has also determine
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	business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 22R086" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The 
	business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 22R086" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The 
	business day to be accepted. When emailing comments, please indicate "Comments on Proposed Rule 22R086" in the subject line. STATUTORY AUTHORITY The amendment is authorized by Texas Government Code §531.0055, which provides that the Executive Commissioner of HHSC shall adopt rules for the operation and provision of services by the health and human services agencies, and Texas Human Resources Code §33.002, which requires the Executive Commissioner to adopt rules related to distribution of SNAP benefits. The 
	ing for Third Party Brokerage Arrangements on Financial En-tity Premises; §133.10, a form concerning Investment Company Report of Sales; §133.11, a form concerning Sales Report for Non-continuous Offerings; §133.14, a form concerning Consent of Independent Accountants; §133.15, a form concerning Texas Crowdfunding Portal Registration; §133.19, a form concerning Waiver or Refund Request by a Military Applicant; §133.20, a form concerning Texas Crowdfunding Portal Registration by an Authorized Small Business 
	ing for Third Party Brokerage Arrangements on Financial En-tity Premises; §133.10, a form concerning Investment Company Report of Sales; §133.11, a form concerning Sales Report for Non-continuous Offerings; §133.14, a form concerning Consent of Independent Accountants; §133.15, a form concerning Texas Crowdfunding Portal Registration; §133.19, a form concerning Waiver or Refund Request by a Military Applicant; §133.20, a form concerning Texas Crowdfunding Portal Registration by an Authorized Small Business 
	ing for Third Party Brokerage Arrangements on Financial En-tity Premises; §133.10, a form concerning Investment Company Report of Sales; §133.11, a form concerning Sales Report for Non-continuous Offerings; §133.14, a form concerning Consent of Independent Accountants; §133.15, a form concerning Texas Crowdfunding Portal Registration; §133.19, a form concerning Waiver or Refund Request by a Military Applicant; §133.20, a form concerning Texas Crowdfunding Portal Registration by an Authorized Small Business 
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	reports; defining terms; classifying securities, persons, and mat-ters within its jurisdiction; and prescribing different requirements for different classes. The repeal of rule §133.3 is also proposed under the authority of the Texas Occupations Code, §54.003, which provides that agencies shall adopt rules to provide rea-sonable examination accommodations to examinees diagnosed as having dyslexia for each licensing examination administered by the agency. The repeals of rules §§133.4 and 133.19 are also prop
	reports; defining terms; classifying securities, persons, and mat-ters within its jurisdiction; and prescribing different requirements for different classes. The repeal of rule §133.3 is also proposed under the authority of the Texas Occupations Code, §54.003, which provides that agencies shall adopt rules to provide rea-sonable examination accommodations to examinees diagnosed as having dyslexia for each licensing examination administered by the agency. The repeals of rules §§133.4 and 133.19 are also prop
	7 TAC §§133.2 -133.4, 133.9 -133.11, 133.14, 133.15, 133.19 -133.23 The Texas State Securities Board proposes thirteen new rules, concerning forms adopted by reference. Specifically, the State Securities Board proposes new §133.2, a form concerning Public Information Charges -Billing Detail; §133.3, a form concerning ADA Accommodations Request; §133.4, a form concerning Re-quest for Consideration of a Registration Application by a Military Applicant; §133.9, a form concerning Notice Filing for Third Party B
	7 TAC §§133.2 -133.4, 133.9 -133.11, 133.14, 133.15, 133.19 -133.23 The Texas State Securities Board proposes thirteen new rules, concerning forms adopted by reference. Specifically, the State Securities Board proposes new §133.2, a form concerning Public Information Charges -Billing Detail; §133.3, a form concerning ADA Accommodations Request; §133.4, a form concerning Re-quest for Consideration of a Registration Application by a Military Applicant; §133.9, a form concerning Notice Filing for Third Party B


	to this agency; they do not increase or decrease the number of individuals subject to the rules' applicability; they do not posi-tively or negatively affect the state's economy; and they do not create a new regulation, or expand, limit or repeal an existing regulation. Although the rulemaking involves the creation of new forms, there would be no new regulation created since the net effect is to merely replace forms that are being concurrently pro-posed for repeal, while leaving the scope and the content of 
	to this agency; they do not increase or decrease the number of individuals subject to the rules' applicability; they do not posi-tively or negatively affect the state's economy; and they do not create a new regulation, or expand, limit or repeal an existing regulation. Although the rulemaking involves the creation of new forms, there would be no new regulation created since the net effect is to merely replace forms that are being concurrently pro-posed for repeal, while leaving the scope and the content of 
	to this agency; they do not increase or decrease the number of individuals subject to the rules' applicability; they do not posi-tively or negatively affect the state's economy; and they do not create a new regulation, or expand, limit or repeal an existing regulation. Although the rulemaking involves the creation of new forms, there would be no new regulation created since the net effect is to merely replace forms that are being concurrently pro-posed for repeal, while leaving the scope and the content of 
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	This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.ssb.texas.gov. §133.9. Notice Filing for Third Party Brokerage Arrangements on Financial Entity Premises. This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.ssb.texas.gov. §133.10. Investment Company Report of Sales in the State of Texas. This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.
	This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.ssb.texas.gov. §133.9. Notice Filing for Third Party Brokerage Arrangements on Financial Entity Premises. This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.ssb.texas.gov. §133.10. Investment Company Report of Sales in the State of Texas. This form is available from the State Securities Board, P.O. Box 13167, Austin, Texas 78711-3167 and at www.
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	PART 4. TEXAS DEPARTMENT OF LICENSING AND REGULATION CHAPTER 55. RULES FOR ADMINISTRATIVE SERVICES SUBCHAPTER G. MANAGEMENT OF VEHICLES 16 TAC §§55.110 -55.112 The Texas Department of Licensing and Regulation (Depart-ment) proposes new rules to 16 Texas Administrative Code (TAC), Chapter 55, Subchapter G, §§55.110 -55.112, regarding the Rules for Administrative Services. These proposed changes are referred to as "proposed rules." EXPLANATION OF AND JUSTIFICATION FOR THE RULES The proposed rules under new Su
	The proposed rules require for a motor pool vehicle to be used by an agency employee instead of a rental vehicle or the em-ployee's personal vehicle, which necessitates reimbursement to the employee, will reduce the agency's travel costs and costs to the State. However, the amount of this reduction cannot be es-timated as it will depend on how many vehicles are available at any given time, how many days a vehicle will be needed or miles it will be driven, and how many employees will be able to avail themsel

	3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules create a new regulation with requirements for the agency in the management of its vehicles. 6. The proposed rules do not expand, limit, or repeal an existing regulation. 7. The proposed rules do not increase or decrease the 
	3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules create a new regulation with requirements for the agency in the management of its vehicles. 6. The proposed rules do not expand, limit, or repeal an existing regulation. 7. The proposed rules do not increase or decrease the 
	3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules create a new regulation with requirements for the agency in the management of its vehicles. 6. The proposed rules do not expand, limit, or repeal an existing regulation. 7. The proposed rules do not increase or decrease the 
	3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules create a new regulation with requirements for the agency in the management of its vehicles. 6. The proposed rules do not expand, limit, or repeal an existing regulation. 7. The proposed rules do not increase or decrease the 
	3. Implementation of the proposed rules does not require an increase or decrease in future legislative appropriations to the agency. 4. The proposed rules do not require an increase or decrease in fees paid to the agency. 5. The proposed rules create a new regulation. The proposed rules create a new regulation with requirements for the agency in the management of its vehicles. 6. The proposed rules do not expand, limit, or repeal an existing regulation. 7. The proposed rules do not increase or decrease the 


	P
	Link

	(a) The department must assign a vehicle to a specific user lo-cation, organizational unit, or individual, to properly account for, track, and monitor the vehicle. (b) If the department assigns a vehicle to an individual admin-istrative or executive employee, on a permanent or daily basis, the de-partment must keep on file a document signed by the executive director stating that the assignment is critical to the mission of the department. The agency certifies that legal counsel has reviewed the pro-posal an
	(a) The department must assign a vehicle to a specific user lo-cation, organizational unit, or individual, to properly account for, track, and monitor the vehicle. (b) If the department assigns a vehicle to an individual admin-istrative or executive employee, on a permanent or daily basis, the de-partment must keep on file a document signed by the executive director stating that the assignment is critical to the mission of the department. The agency certifies that legal counsel has reviewed the pro-posal an
	(a) The department must assign a vehicle to a specific user lo-cation, organizational unit, or individual, to properly account for, track, and monitor the vehicle. (b) If the department assigns a vehicle to an individual admin-istrative or executive employee, on a permanent or daily basis, the de-partment must keep on file a document signed by the executive director stating that the assignment is critical to the mission of the department. The agency certifies that legal counsel has reviewed the pro-posal an
	(a) The department must assign a vehicle to a specific user lo-cation, organizational unit, or individual, to properly account for, track, and monitor the vehicle. (b) If the department assigns a vehicle to an individual admin-istrative or executive employee, on a permanent or daily basis, the de-partment must keep on file a document signed by the executive director stating that the assignment is critical to the mission of the department. The agency certifies that legal counsel has reviewed the pro-posal an





	each year of the first five years the rule is in effect, the public benefit anticipated as a result of enforcing the rule will be to help the Executive Council protect the public. Probable Economic Costs. Mr. Spinks has determined for the first five-year period the proposed rule is in effect, there will be no additional economic costs to persons required to comply with this rule. Small Business, Micro-Business, and Rural Community Impact Statement. Mr. Spinks has determined for the first five-year pe-riod t
	each year of the first five years the rule is in effect, the public benefit anticipated as a result of enforcing the rule will be to help the Executive Council protect the public. Probable Economic Costs. Mr. Spinks has determined for the first five-year period the proposed rule is in effect, there will be no additional economic costs to persons required to comply with this rule. Small Business, Micro-Business, and Rural Community Impact Statement. Mr. Spinks has determined for the first five-year pe-riod t
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	comments are associated with the correct rule and directed ac-cordingly. The deadline for receipt of comments is 5:00 p.m., Central Time, on November 21, 2022, which is at least 30 days from the date of publication of this proposal in the Texas Regis-ter. Statutory Authority. The rule is proposed under Tex. Occ. Code, Title 3, Subtitle I, Chapter 507, which provides the Texas Be-havioral Health Executive Council with the authority to make all rules, not inconsistent with the Constitution and Laws of this St


	by a licensed psychologist with knowledge of the internship program and the applicant's participation in the internship program. (3) Following conferral of a doctoral degree, 1,750 hours obtained or completed while employed in the delivery of psychological services in an exempt setting, while licensed or authorized to practice in another jurisdiction, or while practicing as a psychological associate or specialist in school psychology in this state may be substituted for the minimum of 1,750 hours of supervi
	by a licensed psychologist with knowledge of the internship program and the applicant's participation in the internship program. (3) Following conferral of a doctoral degree, 1,750 hours obtained or completed while employed in the delivery of psychological services in an exempt setting, while licensed or authorized to practice in another jurisdiction, or while practicing as a psychological associate or specialist in school psychology in this state may be substituted for the minimum of 1,750 hours of supervi
	by a licensed psychologist with knowledge of the internship program and the applicant's participation in the internship program. (3) Following conferral of a doctoral degree, 1,750 hours obtained or completed while employed in the delivery of psychological services in an exempt setting, while licensed or authorized to practice in another jurisdiction, or while practicing as a psychological associate or specialist in school psychology in this state may be substituted for the minimum of 1,750 hours of supervi
	(2) Applicants applying for licensure under the substantial equivalence clause must submit an affidavit or unsworn declaration from the program's training director or other designated leader familiar with the degree program, demonstrating the substantial equivalence of the applicant's degree program to an APA, PCSAS, or CPA accredited program at the time of the conferral of applicant's degree. (3) An applicant and the affiant or declarant shall appear before the agency in person to answer any questions, pro
	(2) Applicants applying for licensure under the substantial equivalence clause must submit an affidavit or unsworn declaration from the program's training director or other designated leader familiar with the degree program, demonstrating the substantial equivalence of the applicant's degree program to an APA, PCSAS, or CPA accredited program at the time of the conferral of applicant's degree. (3) An applicant and the affiant or declarant shall appear before the agency in person to answer any questions, pro
	(2) Applicants applying for licensure under the substantial equivalence clause must submit an affidavit or unsworn declaration from the program's training director or other designated leader familiar with the degree program, demonstrating the substantial equivalence of the applicant's degree program to an APA, PCSAS, or CPA accredited program at the time of the conferral of applicant's degree. (3) An applicant and the affiant or declarant shall appear before the agency in person to answer any questions, pro



	(7) [(8)] All supervised experience obtained for the pur-pose of licensure must be conducted in accordance with all applicable Council rules. (8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An indiv
	(7) [(8)] All supervised experience obtained for the pur-pose of licensure must be conducted in accordance with all applicable Council rules. (8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An indiv
	(7) [(8)] All supervised experience obtained for the pur-pose of licensure must be conducted in accordance with all applicable Council rules. (8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An indiv
	(7) [(8)] All supervised experience obtained for the pur-pose of licensure must be conducted in accordance with all applicable Council rules. (8) [(9)] Unless authorized by the Council, supervised ex-perience received from a psychologist practicing with a restricted li-cense may not be utilized to satisfy the requirements of this rule. (9) [(10)] The supervisee shall be designated by a title that clearly indicates a supervisory licensing status such as "intern," "resi-dent," "trainee," or "fellow." An indiv



	(H) Training must be post-clerkship, post-practicum and post-externship level. (I) The internship agency must have a minimum of two full-time equivalent interns at the internship level of training during applicant's training period. (J) The internship agency must inform prospective in-terns about the goals and content of the internship, as well as the ex-pectations for quantity and quality of trainee's work, including expected competencies; or (3) The successful completion of an organized internship program
	(H) Training must be post-clerkship, post-practicum and post-externship level. (I) The internship agency must have a minimum of two full-time equivalent interns at the internship level of training during applicant's training period. (J) The internship agency must inform prospective in-terns about the goals and content of the internship, as well as the ex-pectations for quantity and quality of trainee's work, including expected competencies; or (3) The successful completion of an organized internship program
	(H) Training must be post-clerkship, post-practicum and post-externship level. (I) The internship agency must have a minimum of two full-time equivalent interns at the internship level of training during applicant's training period. (J) The internship agency must inform prospective in-terns about the goals and content of the internship, as well as the ex-pectations for quantity and quality of trainee's work, including expected competencies; or (3) The successful completion of an organized internship program



	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p
	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p
	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p
	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p
	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p
	(e) Industrial/Organizational Requirements. Individuals from an Industrial/Organizational doctoral degree program are exempt from the formal internship requirement but must complete a minimum of 3,500 hours of supervised experience, at least 1,750 of which must have taken place after conferral of the doctoral degree and in accordance with subsection (a) of this section. Individuals who do not undergo a formal internship pursuant to this paragraph should note that Council rules prohibit a psychologist from p



	The agency certifies that legal counsel has reviewed the pro-posal and found it to be within the state agency's legal authority to adopt. Filed with the Office of the Secretary of State on October 7, 2022. TRD-202204024 Darrel D. Spinks Executive Director Texas State Board of Examiners of Psychologists Earliest possible date of adoption: November 20, 2022 For further information, please call: (512) 305-7706 ♦ ♦ ♦ PART 34. TEXAS STATE BOARD OF SOCIAL WORKER EXAMINERS CHAPTER 781. SOCIAL WORKER LICENSURE SUBC

	Regulatory Flexibility Analysis for Small and Micro-Businesses and Rural Communities. Mr. Spinks has determined that the proposed rule will have no adverse economic effect on small businesses, micro-businesses, or rural communities. Thus, the Executive Council is not required to prepare a regulatory flexibil-ity analysis pursuant to §2006.002 of the Tex. Gov't Code. Local Employment Impact Statement. Mr. Spinks has deter-mined that the proposed rule will have no impact on local em-ployment or a local econom
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	vests the Executive Council with the authority to adopt rules nec-essary to perform its duties and implement Chapter 507 of the Tex. Occ. Code. In accordance with §505.2015 of the Tex. Occ. Code the Texas State Board of Social Worker Examiners previously voted and, by a majority, approved to propose this rule to the Executive Council. The rule is specifically authorized by §505.2015 of the Tex. Occ. Code which states the Board shall propose to the Ex-ecutive Council rules regarding the qualifications necess
	vests the Executive Council with the authority to adopt rules nec-essary to perform its duties and implement Chapter 507 of the Tex. Occ. Code. In accordance with §505.2015 of the Tex. Occ. Code the Texas State Board of Social Worker Examiners previously voted and, by a majority, approved to propose this rule to the Executive Council. The rule is specifically authorized by §505.2015 of the Tex. Occ. Code which states the Board shall propose to the Ex-ecutive Council rules regarding the qualifications necess


	(1) A Council-approved supervisor must be actively licensed in good standing by the Council as an LBSW, an LMSW, an LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), or hold the equivalent social work license in another jurisdiction. The person applying for Council-approved status must have practiced at his/her category of licensure for two years. The Council-approved supervisor shall supervise only those supervisees who provide services that fall within the supervisor's own competency. (2) The 
	(1) A Council-approved supervisor must be actively licensed in good standing by the Council as an LBSW, an LMSW, an LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), or hold the equivalent social work license in another jurisdiction. The person applying for Council-approved status must have practiced at his/her category of licensure for two years. The Council-approved supervisor shall supervise only those supervisees who provide services that fall within the supervisor's own competency. (2) The 
	(1) A Council-approved supervisor must be actively licensed in good standing by the Council as an LBSW, an LMSW, an LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), or hold the equivalent social work license in another jurisdiction. The person applying for Council-approved status must have practiced at his/her category of licensure for two years. The Council-approved supervisor shall supervise only those supervisees who provide services that fall within the supervisor's own competency. (2) The 
	(1) A Council-approved supervisor must be actively licensed in good standing by the Council as an LBSW, an LMSW, an LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), or hold the equivalent social work license in another jurisdiction. The person applying for Council-approved status must have practiced at his/her category of licensure for two years. The Council-approved supervisor shall supervise only those supervisees who provide services that fall within the supervisor's own competency. (2) The 
	(1) A Council-approved supervisor must be actively licensed in good standing by the Council as an LBSW, an LMSW, an LCSW, or be recognized as an Advanced Practitioner (LMSW-AP), or hold the equivalent social work license in another jurisdiction. The person applying for Council-approved status must have practiced at his/her category of licensure for two years. The Council-approved supervisor shall supervise only those supervisees who provide services that fall within the supervisor's own competency. (2) The 
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	(L) The supervisor and supervisee shall avoid forming any relationship with each other that impairs the objective, professional judgment and prudent, ethical behavior of either. (M) Should a supervisor become subject to a Council disciplinary order, that person is no longer a Council-approved super-visor and must so inform all supervisees, helping them to find alternate supervision. The person may reapply for Council-approved supervi-sor status by meeting the terms of the disciplinary order and having their
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	one month, or 30-day period, as appropriate, towards satisfying mini-mum requirements for licensure or specialty recognition. (D) The Council considers supervision toward li-censure or specialty recognition to be supervision which promotes professional growth. Therefore, all supervision formats must encour-age clear, accurate communication between the supervisor and the supervisee, including case-based communication that meets standards for confidentiality. Though the Council favors supervision formats in w

	visee should continue licensure. If the supervisor does not recommend the supervisee for continued licensure, the supervisor must provide spe-cific reasons for not recommending the supervisee. The Council may consider the supervisor's reservations as it evaluates the supervision verification the supervisee submits; and (iv) notify the Council immediately if there is a dis-ruption in the supervisory relationship or change in practice location and submit a new supervisory plan within 30 days of the break or c
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	77515, (979) 864-1230, or the GLO's Archives and Records Division, Texas General Land Office, P.O. Box 12873, Austin, Texas 78711-2873, (512) 463-5277. BACKGROUND OF THE PROPOSED AMENDMENTS Pursuant to the Open Beaches Act (Texas Natural Resources Code, Chapter 61), the Dune Protection Act (Texas Natural Resources Code, Chapter 63), and the Texas Administrative Code (31 TAC §15.3 and §15.7), a local government with jurisdiction over Gulf coast beaches must submit its Plan, its traffic control plan, and any 
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	is prohibited. In addition, the amendments prohibit the operation of vehicles within 40 feet of the water's edge and parking within 25 feet of the water's edge on the beach, with exceptions for a limited number of activities and locations. The amendments also state that during times of high traffic volume, all traffic will travel in one direction from the southwest to the northeast, par-allel to the water, and park in a single line with at least ten feet between each vehicle. The Sheriff's Department may re
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	teriorate quickly after exposure to the sand and saltwater. The availability of golf carts will enhance the access of persons with disabilities at the pedestrian only beaches and will cost less and work better than the removeable mats. Beach wheelchairs are also available at these two County parks. The amendments also add a new requirement for lifeguards, which is required under TNRC §61.066. There are various ad-ministrative changes and non-substantive grammatical and pro-cedural edits and clarifications a
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	The GLO has evaluated the proposed rulemaking in accordance with Texas Government Code §2007.043(b) and the Attorney General's Private Real Property Rights Preservation Act Guide-lines to determine whether a detailed takings impact assessment is required. The GLO has determined that the proposed amend-ments do not affect private real property in a manner that re-quires real property owners to be compensated as provided by the Fifth and Fourteenth Amendments to the United States Con-stitution or Article I, §
	The GLO has evaluated the proposed rulemaking in accordance with Texas Government Code §2007.043(b) and the Attorney General's Private Real Property Rights Preservation Act Guide-lines to determine whether a detailed takings impact assessment is required. The GLO has determined that the proposed amend-ments do not affect private real property in a manner that re-quires real property owners to be compensated as provided by the Fifth and Fourteenth Amendments to the United States Con-stitution or Article I, §
	The GLO has evaluated the proposed rulemaking in accordance with Texas Government Code §2007.043(b) and the Attorney General's Private Real Property Rights Preservation Act Guide-lines to determine whether a detailed takings impact assessment is required. The GLO has determined that the proposed amend-ments do not affect private real property in a manner that re-quires real property owners to be compensated as provided by the Fifth and Fourteenth Amendments to the United States Con-stitution or Article I, §
	and enhance the CNRA, and balance other uses of the coastal zone. The proposed rules are also consistent with CMP policies in 31 TAC §501.26(a)(4) because they enhance and preserve the ability of the public, individually and collectively, to exercise rights of use of and access to and from public beaches. PUBLIC COMMENT REQUEST To comment on the proposed rulemaking or its consistency with the CMP goals and policies, please send a written comment to Mr. Walter Talley, Texas Register Liaison, Texas General La
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	Mark Havens Chief Clerk, Deputy Land Commissioner General Land Office Earliest possible date of adoption: November 20, 2022 For further information, please call: (512) 475-1859 ♦ ♦ ♦ PART 10. TEXAS WATER DEVELOPMENT BOARD CHAPTER 363. FINANCIAL ASSISTANCE PROGRAMS SUBCHAPTER J. STATE PARTICIPATION PROGRAM 31 TAC §§363.1001 -363.1004, 363.1006 -363.1008, 363.1012, 363.1013 The Texas Water Development Board ("TWDB") pro-poses amendments to 31 Texas Administrative Code (TAC) §§363.1001 -363.1004, 363.1006 -363
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	Section 363.1002(2) is amended to add "interregional" to the def-inition of facility. Section 363.1002(6) is added to define the term "State Partici-pation Account II." Section 363.1002(7) is renumbered to accommodate the addi-tion of Section 363.1002(6). 31 TAC §363.1003 Board Participation Section 363.1003(a) is added to clarify that the section does not apply to use of the State Participation Account II. Section 363.1003(c) is added to state that the Board may waive the ex-cess capacity limitations of su
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	These rules are not expected to result in reductions in costs to either state or local governments. There is no change in costs for state and local governments because the proposed additions and amendments implement statutory requirements. These rules are not expected to have any impact on state or local revenues. The rules do not require any increase in expen-ditures for state or local governments as a result of administering these rules. Additionally, there are no foreseeable implications relating to stat
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	jobs, the environment, or the public health and safety of the state or a sector of the state. The intent of the rulemaking is to implement legislative changes. Even if the proposed rule were a major environmental rule, Texas Government Code §2001.0225 still would not apply to this rule-making because Texas Government Code §2001.0225 only ap-plies to a major environmental rule, the result of which is to: (1) exceed a standard set by federal law, unless the rule is specifi-cally required by state law; (2) exc
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	The TWDB reviewed the proposed rulemaking in light of the gov-ernment growth impact statement requirements of Texas Gov-ernment Code §2001.0221 and has determined, for the first five years the proposed rule would be in effect, the proposed rule will not: (1) create or eliminate a government program; (2) require the creation of new employee positions or the elimination of ex-isting employee positions; (3) require an increase or decrease in future legislative appropriations to the agency; (4) require an incre
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	(5) New water supply project--A project which will cre-ate new, usable water supply through the construction of a reservoir, dam, stormwater retention basin, or the development of conservation or innovative technologies including, but not limited to, desalinization, demineralization, other advanced water treatment practices, floodwa-ter harvesting, or aquifer storage and recovery. (6) State Participation II Account--An account within the State Participation Account for the development of desalination or aqu
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	(C) the applicant has no outstanding judgments, orders, fines, penalties, taxes, assessment or other enforcement or compliance issue of any kind or nature by EPA, Texas Commission on Environ-mental Quality (commission), Texas Comptroller, Texas Secretary of State, or any other federal, state or local government or identifying such judgments, orders, fines, penalties, taxes, assessment or other enforce-ment or compliance issue as may be outstanding for the applicant; (D) the applicant warrants compliance wit
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	(D) a description of the alternatives considered and rea-sons for selection of the project proposed; (E) sufficient information to evaluate the engineering feasibility; and [(F) copy of the board or commission approved water conservation plan, if any, or a copy of a proposed water conservation plan prepared in accordance with §363.15 of this title (relating to Re-quired Water Conservation Plan); and] (F) [(G)] maps and drawings as necessary to locate and describe the project service area. The executive admi
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	(d) The board shall determine the amount of funds available for water plan projects and shall prioritize and consider those separately from projects that are not water plan projects. §363.1007. Prioritization Criteria. (a) The board will give priority to projects that the legislature has determined shall receive priority for financial assistance from the State Participation Account. (b) Except as provided by subsection (c), after [After] first pri-oritizing projects that the legislature has determined shall
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	served by the facility based on a determination that the existing rates of the applicant available for payment of the facility collected from the number of connections at the end of construction and other revenues available for payment of the facility; (3) the optimum regional development cannot be reason-ably financed by local interests based on a determination that the es-timated cost to construct the alternate facility and the revenue to be generated by the projected number of customers of the facility; 



	CHAPTER 3. TAX ADMINISTRATION SUBCHAPTER V. FRANCHISE TAX 34 TAC §3.589 The Comptroller of Public Accounts proposes an amendment to §3.589, concerning margin: compensation. The amendment corrects an error in the 2020-2021 compensation threshold amount. The comptroller amends subsection (c)(1)(G) to correct an error in the compensation threshold amount, adjusted biennially based on the Consumer Price Index, pursuant to Tax Code, §171.006 (Adjustment of Eligibility for No Tax Due, Discounts, and Compensation 
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	(B) any person who enters into an agreement with a temporary employment service, as defined under Labor Code, §93.001(2) (Definitions), for the purpose of having individuals sup-plement their workforce. (2) Covered employee--An individual having a co-em-ployment relationship with a professional employer organization and a client. (3) Management company--A corporation, limited liability company or other limited liability entity that conducts all or part of the active trade or business of another entity (the 
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	(i) taxable entities treated as partnerships for federal income tax purposes; (ii) limited liability companies and corporations treated as S corporations for federal income tax purposes; and (iii) limited liability companies treated as sole pro-prietorships for federal income tax purposes; (D) stock awards and stock options deducted for federal income tax purposes, to the extent not included in subparagraph (A) of this paragraph. (c) Compensation. Subject to Tax Code, §171.1014 (Com-bined Reporting; Affilia
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	(4) wages or cash compensation paid to an employee whose primary employment is directly associated with the operation of a facility that is located on property owned or leased by the federal government and managed or operated primarily to house members of the armed forces of the United States. See §3.587 of this title; and (5) wages or cash compensation paid to undocumented workers. (e) Benefits. A taxable entity is allowed to subtract the cost of all benefits to the extent deductible for federal income tax
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	(4) A professional employer organization shall determine compensation only for the taxable entity's own employees who are not covered employees. (g) Management company. See §3.587 of this title. (1) A taxable entity that is a management company may not include as wages and cash compensation any amounts reimbursed by a managed entity. (2) A taxable entity that is a managed entity may subtract wages and cash compensation that are reimbursed to the management company. (3) A management company shall determine c
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	(4) The term "provide" does not include amounts paid by the employee, officer, director, etc. (i) Election to subtract compensation. The election to subtract compensation is made by filing the franchise tax report using the com-pensation method or by amending any report filed within the statute of limitations. A taxable entity may file an amended report for the purpose of correcting a mathematical or other error in a report, or to change its method of computing margin. (j) Expenses paid with qualifying loan
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